Employment Law Outline
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What is an Employee?
I. Master – Servant Relationship

A. General

1. Used in employment law

2. Deals with ho is or is not an employee

3. And who’s employee is it

4. Each state can create their own definition and state/jurisdiction

5. Most of the time an employee wants to be an employee because the gain

a. But sometimes they don’t

b. If they are not – it is a way around workers comp – then the employer wants the employee to be an employee

6. The Undocumented Worker

a. Most statutes cover this person

1) Because it is illegal to have this person work for you the employer should not be able to profit

b. The employer should be estopped from arguing that this person is an employee because it is illegal

c. It should be up to the employee as to whether or not they want to be considered (or argued) that they are an employee

B. Servant

1. Had duty to obey

C. Master

1. Had duty

a. To give legal order

b. Treat servant well

D. Basic Rule

1. Obey 1st and complain later (as long as order was lawful)

II. Independent Contractors and Employees

A. Line is starting to blur

B. Donovan v. Dial America
1. 6 Factor Test

a. The degree of the alleged employer’s right to control the manner in which the work is to be performed

b. The alleged employee’s opportunity for profit or loss depending upon his managerial skill

c. The alleged employee’s investment in equipment or materials required for his task, or employment of helpers

d. Whether the service rendered requires a special skill

e. The degree of permanence of the working relationship

f. Whether the service rendered is an integral part of the alleged employers business

2. Do not need to meet each one or only one

3. Basically looking at all of them and the strength of one can compensate for the absence or weakness of another

4. Most important factor is the Economic Realities Test

a. In general Employees do not put their own compensation on the line

b. (but this is starting to change with economic sharing and so forth)

C.  Classic View

1. Who has control

2. Independent Contractor

a. The work for others therefore they are diversified

D.  Vizcaino v. Microsoft

1. Case involving permatemps

2. RULE

a. If a person works normal days/weeks

b. And performs the same work as others

c. Then they will be considered to be employees

3. In general

a. Temps can be considered employees as of right now

b. But this may change

c. In Weiss’s view – ERISA will govern in the future not CL

E. Questions posed

1. Should Businesses be regulated?

a. When?

b. Where?

c. How?

2. What are the trade offs for regulation

a. How are you going to get employers to comply?

III. Classic Views of Employment at Will

A. Definition

1. Fire for ANY or NO reason

B. The United States

1. Nearly the only country that is at will

2. Instead of having why it is OK to fire – we have a list of when it is not OK to fire

C. No contract questions

1. We do not ask what the parties thought

2. What did the contract say

3. …

IV. Public v. Private Employment

A. Public

1. Bill of Rights apply

2. Constitution applies to some degree

3. Not constitutional for the government to condition job on political condition (decided in the 70’s)

B. Private

1. Bill of Rights do not apply

2. 2 and 3 from above irrelevant because it is in the private sector

C. Weiss question – If it is workable in the Public sector, why is it not in the private?

D. Civil Service

1. A comprehensive series of legislation specifying grounds for dismissing

a. Grounds for promotion

b. Job evaluations/descriptions for many of the positions

2. Bad side

a. Makes changes very difficult

b. New administrator can’t just say they want to do things differently

3. Civil Service Regulations look very similar to other countries entire Public and Private Labor Code looks

a. Fed Gov. regulates Fed employees

b. State Gov. regulates state employees

c. Sometimes within the state, local gov. regulates local employees, but this depends on the state and its const.

Employment at Will and Wrongful Discharge

I.
Just Cause Under Collective Bargaining

A. Mostly NOT by statute

1. Arbitrators decide

2. Arbitrators decision does not bind others

B. General Elements

1. Management has a right to manage

a. Employees must work today and grieve later

2. Employees have the right to know what is prohibited

a. If you are going to have a rule

b. There must be notice

3. Employees are entitled to equal treatment

a. Employers basically make there own precedents by the way they treat people

4. Procedural Fairness

a. Employers can only use evidence relevant to the reason for firing

b. Discipline  must be prompt

c. Accused has the right to refuse to answer questions when there is not a union rep present

d. Burden of proof is on the employer

e. Principles of discipline procedures

C. Benefits of Collective Bargaining (particularly autoworker and steel)

1. Good income

2. Continuation of good income

3. Reemployment right

4. Job security

5. Seniority ( works in different areas of the job

a. Security

b. Promotions

c. Priority rights

6. Grievance procedure (internal system)

a. Workers that are reinstated don’t always work out too well – this prevents that firing

b. Deals with how to enforce workers rights in the work place

7. **Gives workers the ability to bargain for the terms and conditions of their employment**

II. Characteristics of Employment at Will

A. Question of Standing

1. Most employees don’t know that they are employees at will

2. Most don’t understand what that means

B. Most presumptions are at odds with employees thought

C. Assumption that contract bargaining power is equal is normal in courts ( bargaining power being unequal in courts is very rare in courts

1. Exceptions

a. NLRA – preamble states that the bargaining power is unequal

b. Consumer Area

1) 30,40,50 years of CL then legislative developments that management and consumers are Not equal (Normal consumer and Management = Not equal)

D. Workers think that they have sweat equity or stake in the job – But they don’t

III. Types of Actions that can be raised for Wrongful Discharge

A. Public Policy Discharge Tort

1. General

a. Most popular

1) Compensatory damages in addition to just economic (possibly punitive depending on the jurisdiction)

b. Very narrow category of cases

c. Depends on WHY the employee was fired

2. Constructive discharge

a. Definition

b. Like any other “constructive” in law

1) Employee not actually discharged

2) But the court considers it a discharge

c. Circuit and State courts differ in definition

d. 5th Cir. Pro-Employer 

1) Employer deliberately makes an employee’s working conditions so intolerable that the employee is forced into an involuntary resignation.

2) To find constructive discharge, the court determines whether or not a reasonable person in the place of the employee’s position and circumstances would have felt compelled to resign.

3) The employee does not have to prove it was the employer’s purpose to force the employee to resign.

e. Pro-Employee

1) Does not require the employee’s intent

2) Does not use the reasonable person

f. What is so intolerable for an employee to have to put up with?

1) Depends on what you think intolerable is

a) Depends on the court and jurisdiction

2) 2 sides

a) The harder you make it for the employer – the easier you make it for disgruntled employees

b) The harder you make it for employee’s – the easier it is for the employer to push people out

3. 4 Categories make a Public Policy Tort Claim

a. Refusing to commit unlawful acts

b. Exercising statutory rights

c. Performing public functions

d. Reporting an employer’s unlawful conduct

e. **Notes on categories

1) Some jurisdictions accept all

2) Some none

3) And Some accept some

4) Some States only accept state statutes (not fed) and others accept both

5) Courts are very nervous about upsetting the CL At-Will doctrine if there are No statutes

a) Because of this the first category “refusal to violate a statute” was the first and most widely accepted form of PPDT

4. Statutes are not the core of PPDT

a. Varies upon:

1) Other state statutes

2) Fed statutes

3) Constitutions

4) Foreign countries

5) Admin. Regs

6) CL (but many states do not follow as a public policy standard)

b. Contract Law

1) General Rule ( If the employer could not write it into a contract because it would be void against public policy, then they will not enforce it implicitly using he at-will doctrine

5. Nexus between PPDT and Employee firing (Important when thinking about constructive discharge)

a. Nature of the claim & How closely linked is the firing

b. Internal v. External Reporting

1) Many Jurisdictions take the view that if you report a violation to public resources 1st = then you are OK and protected

2) But – if you go in house 1st, then you are not protected

c. Question

1) Where can an employer draw a line between forcing a person to quit and scaring the other employees into doing what they want.

6. Firings that Shock the conscious

a. There are firings that the way and reason why the person was fired shocks the conscious

b. But there are no laws against it

c. Courts are very wary about getting involved here

d. If there is no statute or CL against what the employer did ( then they did nothing wrong

e. If ABUSIVE discharge

1) Sort of a subcategory of PPDT

2) Could also be a separate tort such as IIED, assault, defamation

3) Would not get compensation for employment, but would get compensation for these torts

7. Whistle Blower Laws

a. Many states have adopted a whistle blower statute

1) Those that have ( the category relating to it under PPDT can be taken out

2) Some states = Only applies to Public employees

a) Then statute only applies to them

b) CL and PPDT applies to private

3) About ½ of whistle blower statutes apply to both public and private

b. Question that must be asked

1) Does the law cover both internal and external whistle blowing – or – just one?

c. What recovery is available?

1) Most jurisdictions

a) Contract only

b) No punitive

2) But the statute may provide that the employer must pay for lawyer fees

8. Anti-Retaliation Claims

a. Extremely similar to PPDT

1) The way you bring the case is exactly the same

2) Procedures and Conceptually similar

3) Case law is distinct

4) Recovery is distinct

b. Mostly seen in Labor Employment Law Statutes

c. Any time the employee is harmed or injured where the employee is already involved in any claim

d. Differences between PPDT and Retaliation

1) PPDT = needed to be discharged

2) Retaliation 

a) Discharge is not needed

b) Only need to show some form of discrimination or other retaliation

c) But still must be a violation of Public Policy

d) And Causal relationship

9. Defenses

a. Workers Compensation

1) Exclusively Barring recovery

2) Most jurisdictions do not follow or listen to this argument

b. Short statute of limitations for Tort

1) Most are only 1 year

c. Federal Preemption

1) State Law or CL conflicts with an area that the federal courts have taken over

d. Difference between state statutory plan and the CL

1) Normally statute wins

2) BUT not in all jurisdictions

B. Contract Doctrine Cases

1. General

a. Valid Express Contract

1) Contract can say anything

2) Express promise for some duration
3) There is no question of contract

4) The contract tells the parties where to go to look for answers

b. Implied Contracts

1) Terms or language

2) Nature of Contract pivots around 1 term

a) The procedures to be followed for discharge

b) “For cause”

3) Courts are less willing to imply a contract when the relationship is ongoing

4) Three Varieties of Implied Contracts

a) Oral (Implied in Fact)

(1) “We never lay people off”

(2) Only terminate for good cause

(3) How long is it binding? And When can it be changed?

(4) 2 theories

(a) Part performance

1. Once employee starts work

2. Can continue work

(b) The contract is renewed every day

(5) Contract is accepted by employee’s performance

b) Written (Implied in Fact)

(1) Personnel Handbooks

(2) Lists things and rules that employee and employer must follow

(3) 2 Theories just like Oral

(4) Things similar to Oral Implied

(a) Is there contractual intent

(b) Whether you can change it

(c) Who it depends on

(d) What the implied terms of the contract mean

c) Implied at Law (Promissory Estoppel)

(1) One person makes a promise to another, the other person relies on that promise.  The person making the promise is estopped from denying the promise.

(2) When can it occur

(a) Person chooses one job over another

(b) Person does not quit or turns down another because of a promise

2.   Defenses

a. Oral = Statute of Frauds

1) Depends on Jurisdiction

2) Key ( Where contract is formed where performance cannot be completed within one year

3) Issue ( What is the exact wording of the contract

4) Remember = different states have different rules, and follow the laws however they want

b. Promissory Estoppel to confer a benefit

1) Allowed only in some jurisdictions

2) May not be clear that the employee is acting in determent

3) All they have to show is that the employer promised a benefit

a) The employer gains the benefit of the employee staying later/ working harder

b) The fact that the employer made the promise shows that they expected to gain these benefits

c. Disclaim Contractual Intent

1) Put at the bottom of the application or in the manual that the employment is Employment at Will

2) Every jurisdiction that accepts contract theory Accepts Disclaimer of the contractual intent

3.  Covenant Not to Compete

a. Definition

1) Contract that is made at the beginning of an employment relationship that says that they will not compete against employer, or use the info gained against the employer

2) Normally found in Intellectual Property or patents, or people very high up in management

b. Usually looked at for what it is.  Not so much or not necessarily an employment contract

4.  Cases

a. Gorden v. Mathew Bender
1) No duration clause

2) Company told Gorden that he would not be fired as long as he performed satisfactory

3) Court Held

a) “satisfactory” is subjective, and therefore did not take it out of at-will

(1) Some jurisdictions do not like this word

(2) Others will uphold a contract with this word

(3) If you are the lawyer – advise not to sign unless word is changed to good cause, for cause, or just cause

b. Pugh v. See’s Candies
1) New owners of company do not want to held to promise of old owner

2) In corporate Law

a) Owners do not make a difference

b) The corporation stays the same

5. Aspirational Statement

a. “We don’t discharge employees unless they don’t perform their duties diligently.”

b. Not necessarily looked at as a contract

c. Just a statement of what they would like to see

6. Satisfactory Clause

a. Some courts look at them as At-Will

1) It is up the employers satisfaction

2) This means it is up to the person

b. Others look at it as for cause

7. Contract for a specific amount of time

a. Even if it is silent about “for cause”

b. The court will automatically read it in

c. They will read it as that the employer can fire for cause, but they construe it strictly

d. Meaning = it is the employer’s burden to prove that the had cause

8. AT-WILL is Presumed
a. At-will is presumed unless is it contracted out

b. Issue = how clearly does the contract have to be in order to contract it out

c. One form is when you sell a business

1) Person sells a restaurant 

2) Gets $ for it

3) And tells new owner that they must also employ him as manager, and not fire him unless for good cause

4) This is good because of the extrinsic consideration

a) The $ for the restaurant and

b) Consideration to make him work

d. Real Example:

1) Person quits, moves to go to new job promised. New job told her that they don’t fire unless for good cause.  She arrives – no job

2) Extreme A-Will Court

a) As soon as she arrived and was put on the payroll she could be fired

b) For ANY reason

3) The Other Extreme

a) Contract through estoppel

b) Detrimental reliance, and

c) Good cause

9. Employee’s Expectations (Woolley v. Hoffman-La Roche, Inc.)

a. The Ordinary Reasonable Employee

1) Contract based on the employees expectations

2) This is because the employer gets to write the contract

3) If they don’t like or want the contract interpreted this way, they can write an exclusion clause to change it

b. Many courts use this reasoning to consider and EMPLOYEE’S HANDBOOK as a contract

c. How clear does the exclusion clause have to be?

1) Very clear ( it can not be buried in the text or hidden in the book

2) Some want it at the beginning – Some at the end

3) But ALL want it very clear and somewhere where it can be seen

a) Like in larger text and in bold

b) Right next to the discharge statement and 

c) Maybe at the beginning or end also

d. How can Employers Change the handbook

1) Employer tells the employee that if they continue to work they have accepted the terms

a) Because the employer would be frozen in time

b) Different employees would have different terms

c) Some courts require extrinsic consideration (like a pay raise)

d) Most don’t

2) Most Courts Require employers to make a change simply by Publishing it

a) This is because the original was like this 

b) Therefore the second is the same

3) Some don’t

a) If the 1st contract meant anything, then the employer can not change it at will

1) The promise is ongoing

2) The consideration is ongoing

3) Therefore, there must be consideration in order to make a change

b) What if employer offers new consideration along with the change – but employee turns it down

1) Preexisting duty

2) The workers consideration is to give up their contract

      4)   Middle Ground

a) Can change it as long as you give Notice and Reasonable amount of time

C. ConTort

1. General

a. ½ Contract, ½ Tort

b. Most jurisdictions treat as a tort (but some treat as a tort)

D. Most jurisdictions accept one of the above, but some don’t accept both, but generally most accept either one of them

E. Statutory Cases

1. Some states have made statutes

a. These may make the CL cause of action larger

b. But some make the CL actions smaller

2. Montana

a. Made a statutory Good Cause Discharge Standard 

IV. Implied Covenant of Good Faith and Fair Dealing

A. Minor Importance in most jurisdiction

1. Because this is not a basis for Wrongful Discharge

2. Big Question

a. Does this jurisdiction have an Implied Covenant Claim?

b. Odds are against it (MD is one)

B. Two (2) Versions of Implied Covenant of Good Faith and Fair Dealing

1. Contract Theory

a. In Restatement of Contracts, where an implied covenant is read into all contracts is good except where wrongful discharge claim is raised

b. Historically used:

1) Build reasonableness into contract for commercial reasons – and party exercises right to deprive the other

2) Flexibility is built into contract, and one party uses it to deprive the other party

3) This is recognized in just about every jurisdiction

2. Tort Theory

a. Also called the “Bad faith breach of contract”

b. Recognized in just about every jurisdiction

c. History:

1) Originated in the insurance industry

2) Insurance company used the contract to say that the beneficiaries were not able to receive $

3) Because this was bad – insurance company had to pay tort damages in addition to the contract damages (gives deterrent to insurance companies from filing actions that were not really warranted)

C. Jurisdictions that do not accept Implied Covenant as a Contract in employment

1. Do accept some things

2. Cases involving commission Sales People

3. People fired in order to cheat them out of payment

4. Implied covenant

a. If fired in order to cheat – then employee is entitled to the commission

b. Basically the employer is estopped from denying that they owe you the money

c. Employees are not suing for damages or their job – but for their commission

d. The firing is the breach of covenant, and you can get the damages for not getting the commission

5. Problems with internal whistle blowing

a. You do something that you are supposed to do (what the professional rules tell you to do)

b. The boss tells you not to – and you are fired

c. Employer does not have to prove good cause

d. The employee must prove that the employer violated something

D. In Jurisdictions that do accept the implied covenant

1. Important when:

a. Disclaimer clause in contract

b. No public policy tort

c. PPDT dismissed

1) Ex:  Doctor refuses to prescribe the “best” drug and is fired

2) Other drug may be OK but just not the best

3) Dispute between doctor and HMO

V. What to listen for as an attorney

A. As the ( attorney

1. Think of the causes of action (PPDT, promissory estoppel, contract, statutory discharge)

2. Relationship between typical tort and wrongful discharge

a. Most common is IIED

b. This is an intentional tort therefore punitive damages

c. Does not make sense to sue for IIED and not PPDT

d. But if employee sues for IIED then is fired cannot sue for PPDT

e. IIED normally need physical manifestation

1) Subjective element

2) How much abusive treatment does an employee need to put up with before they can sue for tort (look at precedents)

B. ( attorney

1. Really want to knock out the tort claim

2. Then you can settle for much less

3. Limitations

a. Statute of limitations

b. Statute of frauds

c. Regulations

d. Exclusivity bars (workers comp)

e. Preemption

1) If you see something that may be covered by Fed Law better make sure that it is not preempted

2) But many fed laws do not preempt state laws that give equal or greater protection

C. What claims are barred by Workers Comp

1. Negligence

2. Non-intentional torts

3. Some jurisdictions say that Battery and IIED is not intentional but a mistake

4. Others say that they are not intentional therefore not barred

VI. Probationary Period

A. Employees are not protected until the end of the period

B. Usually other things are tied into the probationary period

C. Normal under collective bargaining

D. But private employers have adopted this to save some money, and make them feel good (moral)

VII. Should we have a Wrongful Discharge Statute?

A. Bad side of wrongful discharge statute

1. May make things confused and open a can of worms

2. May be preempted in some areas

3. But not in others

4. Collective bargaining seems to be separate

5. BETTER WAY ( Make a federal statute

B. Only state that has one is Montana

1. Made one because courts were very open to PPDT

2. This put limits on what companies can be sued for

3. Be sure to study it!!

C. What should you put in a statute

1. Most important Part ( If you don’t put it in, then the courts decide

2. What Employers are covered in the definition?

3. What employees are covered in the definition?

4. Relating other statutes to existing bodies of law

a. Preemption clauses

b. Clauses that exclude (because they are covered by other areas)

c. Montana Statute – preempted some, dove tailed others

5. DO you want state or federal

a. When deciding policy it is important

b. Whether it preempts or supplements

c. When operating on Federal Level

1) States cannot make lower thresholds, but can make higher

2) But if preempts – may not be allowed to make any

d. If state level

1) The law applies to the state

6. Enforcement Procedures and Remedies

a. If not specified then the courts must interpret

b. Very hotly contested, therefore normally spelled out very clearly

7. Do you want to limit employment at will

a. 2 questions 

1) Default assumption – should be for cause (problem is that nobody will contract out)

2) Do you think their should be a fair labor standard

b. Rules for:

1) Extraordinary (emergency) discharge

2) Ordinary discharge (for cause)

8. If case goes to trial

a. Who is the fact finder

1) If jury, ( wins more

b. Montana

1) Compensating victim (make whole)

2) Deter violations

9. Arbitration

a. Either Reinstatement (or give promotion denied)

b. Or, Back pay (or whatever they lost by being denied the promotion or OT)

VIII. Arbitration (Federal Arbitration Act (FAA))

A. FAA

1. Shifting federal public policy to the arbitration forum

2. This lets arbitrators interpret statutes

3. The act is construed as NOT waiving statutory rights of people ( they are just having it settled

B. Post dispute Arbitration

1. Both sides want to arbitrate

2. Dispute has already began

3. Decided to arbitrate instead of going to trial

4. Always OK

C. Pre-dispute Arbitration Agreement

1. Waive right to judicial forum

2. Supreme Court found to be enforceable (both contract and statutory interpretation)

3. Agreement made before dispute

4. Parties agree that any possible dispute will be settled through arbitration

5. What are the employees giving up by signing agreement

a. Judicial forum

b. Jury trial

c. Maybe more

6. What if the arbitration clause limits rights contrary to what the statute says?

a. SC in Gilmore said that arbitration provision must provide same remedies as would be offered in court

b. Seems to say that to do otherwise would invalidate the arbitration provision

D. Judicial Review

1. What is the scope of review

a. Hard to tell

b. Courts normally don’t say

2. What do the courts review

a. Many times there is no transcript for the courts to review, unless the parties pay for it

b. Maybe a tape recording

c. Maybe notes

d. Many times nothing

E. Bad sides of arbitrators

1. They are not necessarily lawyers

2. Many times they are from the industry

3. Even if person is a lawyer – may not have history in employment law

F. Who pays for Arbitration

1. Collective Bargaining

a. Union ½

b. Employer ½

2. Non-union

a. Weiss considers this to be the Real underlying problem

b. If Employer pays

1) Arbitrator may be biased toward the employer

c. If Employee were to pay ½

1) May not be able to front that much money

2) Arbitration can be very expensive

G. Consequences of having Arbitrators interpret Law

1. No precedent basis ( Does not bind anyone else

2. Weiss does not like this

a. We are a CL system

b. Were precedents and the like mean a lot

c. When a court interprets a statute it binds others to use that interpretation

H. U.S. v. Waffle House
1. Employee went through arbitration as per agreement

2. Lost and went to the EEOC (it was a discrimination action0

3. EEOC decided to bring suit

4. Because employee already went through arbitration the employee cannot recover

5. But EEOC can go to court and get an injunction telling the employer to stop doing what they are doing

6. Injunction relief can vary

a. Can be broad and apply to all employees

b. Or can be narrow and apply only to this employee

c. If broad can be useful

d. If narrow can’t really help all that much

Area of Employees Quitting

I.
Causes of Action for Employer

A. Arbitration

1. Unidirectional

a. Employer will make arbitration required for employee, but employer can go to court

b. This is undecided by the courts

c. This may not be binding – therefore entire clause is no good

II. Interests involved

A. Concern for the Public

1. Strictly construed

a. Restraints on labor movement

b. Restraints on getting up and getting a new job

2. Interests

a. System operations

b. Competing labor markets

c. Competing services and goods

3. How do courts protect

a. Want to protect people and their investments

b. Avoid making an employee a public charge (don’t put them on welfare)

1) This is linked to the employee’s interest in making a livelihood

2) These are also linked through:

a) Tort – unfair practice

b) Contracts – how to make one/interpretation

c) CL

B. Employee

1. Individual human resources

2. Earning a livelihood

C. Employer

1. Limiting Competition

2. Gaining a return on investment information

III. Restraints on Employee’s movement and compete

A. In contracts called a Promise Not To Compete

B. The regulation must be reasonable in:

1. Time (usually limited very severely)

2. Place and geographic scope

a. Example = Microsoft – national and world wide company

b. May be reasonable to limit to the nation but not world wide

3. Subject/Occupation or industry

4. If you have these elements then you should have a good argument for its enforcement

C. Restrictions on Competing Clauses

1. CL nothing else

a. Others might say that there is – but there isn’t

b. Others will say that it is in contracts

2. Soliciting clients before you leave, WILL be considered unfair competition (CL or Not)

3. Hiring subordinates

a. many consider it a CL tort (to do so before you quit)

b. If you solicit before you quit

1) Unfair competition because you are not acting in the employers best interest

c. If you solicit after you leave

1)  You are simply competing in a fair and open market

IV. What can you do when looking for a new Job?

A. Employee must be very careful in what they do while still on the payroll

1. Sometimes looking for a new job

2. Sometimes starting a new company

B. What about soliciting clients?

1. Must be careful in biting the hand that feeds you

2. DON’T start a new business until you leave the old one

C. Anti-Moonlighting Clause

1. OK because the employer wants you working only for them

2. These are not competing clauses

a. Because the employee cannot work anywhere

b. Maybe the employer only wants the employee to work there

c. And if they need more money then they should work OT

Trade Secrets

I.
Trade Secrets must be a secret

A. The information must be:

1. Patentable, or

2. Trademarkable

3. The company must decide whether to patent or keep it a secret

B. What is need for something to be a trade secret?

1. Novelty is only required to be a trade secret to the extent necessary to show that the alleged secret is not a matter of public knowledge

C. Elements that must be proven to bring an action under Trade Secrets:

1. That the information constitutes a trade secret

2. That it was of value to the employer and important in the conduct of his business

3. That by reason of discovery or ownership the employer had a right to the use and enjoyment of the secret

4. That the secret was communicated to the defendant while employed in a position of trust and confidence under such circumstances as to make it inequitable and unjust for him to disclose it to others, or to make use of it himself, to the prejudice of his employers

D. Key to the elements

1. The above elements are PA’s

2. But other jurisdictions may vary

3. Some states have extensive case law, and it should be looked at

E. Two (2) things make something never a trade secret

1. Already generally known

a. Once it is out – it is no longer a trade secret

b. What is considered out

1) If the employer took reasonable efforts to keep it secret and it is let out

2) Then it is NOT out

3) If the employer did not take reasonable efforts ( then it IS out

2. Must be something that cannot be figured out from the outside

a. If it is reversed engineered

b. Then it is not protected under trade secrets

II. Copyright and Patent

A. Copyright

1. Generally

a. Employer holds the copyright

b. Only if there is a contract and it states that the employee has the right

B. Patent

1. Gives patent to the employee who invents it

2. This is true unless they agree to the contrary

3. Even if the employee gets the patent – the employer can use it without a fee

4. The employee can push the product to anybody – even competitors

C. If employee creates something on their own

1. Then it is outside the relationship

2. And it is theirs

Application and Hiring 

(The Beginning of the Employment Relationship)
I.
Few Issues Arise in this category

A. It is less a subject to both regulation and CL

B. Bigger gaps in where there is and is not regulation

C. When it is regulated it is part of a bigger statute

D. Reasons and Examples

1. Reason

a. Termination

1) Raises questions of sweat equity

b. Hiring

1) Nobody has sweat equity

2) 90% of suits are brought after being fired

3) Very few people will sue when they are still employed

II. Discrimination

A. Customer Preference Theory

1. If the customer only wants to be served by white or black people, but not Latinos, can the employer only hire white or black people?

2. No ( SC said that they cannot do this because it would be discrimination

B. Discrimination Laws

1. They limit discrimination in all areas of the employment relationship

2. Not just the hiring or firing

C. Pattern of Practice Cases

1. Many of the Title VII cases have to deal with aesthetics

a. The way things look or the statistical cases

b. 100% one group or 0% of another

2. What does the type of work force look like (does it look like above)

3. Policy or screening process that eliminates certain groups (standardized tests)

a. What is the criterion that makes the group discluded

1) If so, is the criterion needed for the job

b. In the most part – the US does not define job criteria (Europe does)

1) We leave it up to the employer

2) We have no law describing jobs

3) Leave it up to the employer to bundle duties and criteria together

4. If these laws were made they would be called Equal Employment laws

a. But some of these are regulated but under a different name

D. Two kinds of Discrimination Theories

1. Disparate Treatment

a. Typical kind of discrimination

2. Disparate Impact

a. Reason why doesn’t matter

b. The employment practice tends to exclude a certain class – and the employer cannot prove that they are not

c. Example:

1) Neighborhood shop recruit only from their current employees

2) Those employees are predominately one race and from the neighborhood or are relatives

3) NOT allowed if it ends up excluding a class

d. Nepotism = family only hiring

1) has been considered illegal

e. Other types of Criteria Tests

1) Psychological

2) Blood

3) Polygraphs

4) Handwriting

5) When these tests are regulated, you must explain what the regulation applies to (i.e. hiring, firing, promotion…)

E. Laws that regulate some but not all may depend on different things

1. 3-D Chart
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F. Requirements on people to live or move into jurisdiction

1. This is OK

2. But they cannot restrict an applicant because they don’t Already live there

3. This has never been decided by the SC

a) But the only time it is definitely OK

b) Is to require residency before applying is that a person running for election must live in the jurisdiction

III. Immigration Regulations Control Act (IRCA)

A. A body of law that will probably change a lot in the next 5 years

B. History

1. At one time

a. Not illegal to hire illegal immigrants

b. But illegal for them to work

c. This caused many problems

2. Made it illegal for employers to hire workers that do not have papers that allow them to work

C. What IRCA does

1. Basically makes the employer a policing agent

2. Must fill out a I-9 form

a. Two columns

b. Column A – You are who you say you are

1) Drivers license

2) Passport

c. Column B – Employment History

1) You are allowed to work

3. Employee must show proper paperwork to employer that shows them that they are allowed to work

4. Key Point

a. When IRCA was drafted employers did not know if the papers that they were shown were real or false

b. Because of this fear immigrants were afraid of discrimination

c. Congress then prohibited discrimination based on ethnic origin

1) Dovetailed into Title VII

2) Anyone that employs 4 or more employees

3) 15 or more employees the EEOC takes over

d. Because of this new law employers were made not liable for forgery

1) As long as paperwork looks real and probable then OK

2) The only time employer is not OK is if he comes into knowledge that the employee is not documented

e. After September 11 – movement is underway for a national ID card

1) Something like this may be needed to show that you are OK

D. Immigration laws play a key role in labor

1. NAFTA

a. May make it OK for Mexicans or Canadians to cross the border and work in US based on the strength of their passport

b. Similar to Europe

2. Illegal workers make it hard to enforce laws

a. This system works off complaints

b. If illegal workers are afraid to complain then no enforcement

c. But they are protected despite the fact that they are illegal

d. Problem is remedies

1) If employer loses they cannot be forced to reinstate a person they were not supposed to hire in the first place

3. Visa’s issued for only one job

a. Sort of like bonded service

b. Does not leave the employee free in the market place

c. Thereby destroying their market place bargaining power

IV. Labor Middlemen

A. The person that stands between the employer and the employee

1. Headhunters

2. Employment companies

B. Federal – No statutes

C. Some states do have some

1. Employment statute of W. VA on pages 133, 134

2. States questions that are and are not allowed to be inquired into during the hiring process

V. Tort Cases arising from hiring

A. Defamation

1. The issue is Who did the publishing
2. Does the employer have any privilege when giving a reference to a possible employer

a. To avoid any defamation suits, many employers only give basic information

1) Yes, he worked here, from ___ to ____

2) But they don’t give anymore info

b. In some areas this is a code between employers

1) They employer asking for a reference knows that this is not a person that they want to hire

c. But some employers have just made it a policy

d. When an employer won’t tell a future employer why the employee was fired or left the future will go and ask the future

1) Some jurisdictions

a) Say that the employer in effect, used the employee as an agent to the future employer

2) This is why there should be a statute for privilege

a) A well balanced statute allowing employers to tell info

b) As long as the use some care

3. Defamation is a lot like Trade Secrets

a. Once it is Public domain you can’t get into trouble for defamation

b. But what is considered Public

1) 1st person tells another, 2nd tells everybody

2) Joint and severally liable

3) 1st person is liable for both

4) 2nd is only liable for who he told

B. Negligent Hiring

1. Boom area for litigation

2. Two (2) possible causes of Action

a. Negligent Hiring

1) Employer doesn’t do due diligence in the hiring process

2) Puts the employee in a position to commit an intentional tort

3) And they do commit and intentional tort

4) Why?

a) Only works if employer should have known

b) If the employer only did a little bit of research they would have seen the employees propensity

5) Questions that should be asked

a) How much did the employer increase the persons ability to commit this tort

b) What could the employer done to weed out the people that would do this type of thing

b. Negligent Retention

1) Employee did something that he should have been fired for

2) But they weren’t

3) Example:

a) Attempted rape on job

b) Should have been fired – but wasn’t – reprimanded

c) If kept – then maybe negligent

3. Why do these come up

a. It takes injury out of workers comp.

b. Employer is not liable for negligent act against another coworker

c. Employer is liable for intentional tort against another coworker

Information Gathering

I.
General About all Information Gather Techniques

A. What is the error factor

1. How many false negatives

a. People that you put to work that you shouldn’t

2. How many false negatives

a. That label people that shouldn’t be

b. What happens to them

B. Who can you use this device on?

1. Employees?

2. Applicants?

C. When can you use it?

D. What kind of information can you get?

1. No general info

2. No union activity

3. No religion

II. Privacy Issue

A. Many jurisdictions have protected it by piece meal

1. Europe has a statute

2. Some jurisdictions (like CA) have amended their constitution to include a right of privacy

3. But most have not

a. Just like there is no Federal Constitutional Amendment or Provision for privacy

4. Even if we were to make a Uniform Employment Code there would be no privacy because it cuts across so many areas

III. Employment Polygraph Protection Act (EPPA)

A. Good model of an act, but it is not expansive

B. How many false negatives

1. Polygraphs have a very high false reading rate

2. Both false positives and negatives

C. Who can you use it on?

1. Covers everyone

a. Applicants

b. Current employees

c. Random selections

d. Does have exceptions (certain government jobs)

2. Cannot use on demand

3. Cannot accept volunteers

4. Cannot just use the results

5. 2,3,4 are good things to put in a statute if you don’t want the thing used

D. Policy decisions

1. How invasive is it (privacy)

2. How important

3. How accurate

1) Congress thought that the polygraph was too inaccurate, except:

2) For specific job related instances

a) Employee had access to problem

b) Employer had reasonable suspicion

c) Employee might have done it before

IV. Things to ask when making a statute like EPPA

A. When regulating, who? And what for?

1. When?

2. For what instances?

3. Specific job instances?

B. What kind of info can be gathered

1. Specific instances that the employee was involved in

2. General instances and employee info

3. About non-work place info

a. Could do:

1) All info

2) No info

3) Middle ground – everything but

C. If going to restrict use, whether or not to restrict all the way or part of the way

1. Polygraph goes pretty much all the way

2. But some don’t

a. They just say that the employer cannot demand

b. But can ask but cannot reprimand if employee chooses not to

3. Can employee volunteer

a. But the line between request and demand is unclear

V. Drug Testing

A. Why would people not want to take the test

1. False positives

2. Privacy

B. When the American with Disabilities Act (ADA) protects you

1. If you are a recovering alcoholic

2. If you are a recovering drug addict

3. But if you are currently using – then no protection

C. The ADA does not preempt state statutes

1. Does it does have the clause that if a state statute is stricter then it is OK

2. But if it is weaker then it is preempted

D. Balancing Test (National Treasury Employees Union v. Von Raab)

1. Whether giving the test satisfies a compelling governmental interest that outweighs the intrusion on privacy entailed by conducting such searches

2. The case

a. Customs Officers were required to take a drug test before being promoted

b. SC said that their duties were important enough to warrant the intrusion

c. Because

1) They are the first line of defense against drugs

2) They work with Drugs

3) They work with classified materials

4) And they carry guns

3. This is an increase from the Skinner ruling

a. There it was incident specific

b. Dealing only with transportation workers

E. Levels of intrusiveness

1. Incident specific (least)

2. Condition on getting a job (medium)

3. Random (most)

F. Is subjecting people to drug tests because they want a job reasonable?

1. Weiss does not think so

2. Weiss either does not like the balancing test, OR

3. She does not think that the court drew the proper line

G. What about when the court says that people should expect to be tested because of their job  (Apparent thoughts of Weiss)

1. Sounds like bootstrapping

2. Why should these people (who were hired 30 years ago) have less of a right of privacy then others

VI. Psychological Screening (Soroka v. Dakota Hudson Corp.)

A. Cannot inquire into the prohibited areas of Title VII

1. Religious beliefs

2. Sexual orientation

3. All the things covered under II of Application and Hiring section

B. Balancing test

1. Same one as used for drug testing

2. Does the employer have a compelling interest to test, and does that interest outweigh the persons right to privacy

Federal Statutes

I.
Fair Labor Standards Act (FLSA)

A. State Laws

1. Normally called wage and hour laws

2. State can always have stricter standards (i.e. pay more) then what FLSA requires, but they cannot pay less

3. Every state has Wage Payment Laws

a. These are much older then the wage and hour laws

b. These basically state that employers must pay employees

c. They give the employee a right to sue either in Court or Administratively

d. If the employee doe shave to sue then they will receive

1) The money that they are owed

2) And an additional multiplier of the original

4. State Hour legislation

a. Almost none

b. Most states ( you can’t work an employee unless they want to

c. Some ( No more then 10 hours per day

d. Other ( Sunday restrictions

e. Overtime requirements

1) Are supposed to keep the employer from working the employee excessive overtime

B. Coverage of FLSA

1. Coverage is extremely broad

a. 2 or more employees except for family businesses

b. And must be involved in interstate commerce

2. Designed not to exclude small businesses

3. Broad definition of employee as opposed to an independent contractor (if in doubt ( employee)

4. Exemptions

a. Less broad area of the statute

b. More people are exempted from the OT provision

1) If person is exempted from OT – they are still covered by everything else

c. Not many people are exempted from the Minimum Wage provision

C. What FLSA Restricts

1. Minimum Wage (covered in class)

2. Over time (covered)

3. Child Labor (covered – a little)

4. Equal Pay Act (covered a little)

D. Construction of FLSA

1. It does not only protect employees

2. Also protects employers

a. Focuses on the labor market as a whole

b. Other employers for unfair competition because of very low wages

3. Key Definition ( ‘Employ’
a. Defined as = to suffer or permit people to work

b. Covers all kinds of situations as long as employer knows 

c. If the person works over 40 hours – then the employer owes you OT

d. Religious Entities and Charities fall under this definition

e. The Economic Realities Test (used to determine employee status)

1) The degree of control exercised by the alleged employer over the workers

2) The workers’ opportunity for profit or loss and their investment in the business

3) The degree of skill and independent initiative required to perform the work

4) The performance or duration of the working relationship

5) The extent to which the work is an integral part of the employer’s business

4. The employer cannot get out of the definition of “Employ”

a. If the employer tries to get the employee to sign a contract ( they may (but Weiss thinks so) be guilty of Willful and Deliberate violation

5. Enterprise is Broadly Construed

a. Common Entities can be aggregated

b. Corporations

1) Can aggregate family entities to get interstate

E. Over Time

1. The Provision

a. Employer must pay 1 ½ times regular pay for anything over 40 hours per week

2. Pubic Policy Reasons

a. Protects the Employee

1) Incentive to the employer to spread the labor around (i.e. get rid of unemployment)

2) To protect the health and safety of employees

3) Have employees not work as much

b. Protects the Employer

1) To promote hiring

2) Unfair competition (other employers may use excessive OT without pay to lower the price of their goods)

c. Max Hour Laws

1) Every country has a Maximum hour law except the U.S. and Canada

2) The U.S. has the 2nd longest average work week in the World

a) Because we don’t have a max hour law

b) Because our disincentive are not string enough

3) Why don’t we have a Max Hour Law

a) The Market will take care of it

b) We give incentives

c) The fringe benefit scheme 

(1) Health care and Pension costs are spread out over the extra hours that people work

(2) If you take it out of the equation then it would change how much the employer would want the employees to work

3. Exemptions to the Over Time Provision

a. The categories

1) Executives

2) Administrative

3) Professionals

4) Outside sale persons

5) Computer software developers

b. Requirements

1) Salaried

a) Can’t have pay docked

(1) As discipline

(2) If worker needs to leave work early for doctor or sick child

(3) Because of day to day things

(4) But the employer may dock pay in certain limited situations

(a) Taking unentitled leave

(5) If Employer does dock pay then the employee becomes hourly and is entitled to OT

2) Executive, Administrative, Professionals (2 tests)

a) The Long Test

(1) Applies to anyone earning between $155 and $200 per week

(2) 5 criteria

(3) Designed to look very closely at the persons duty and weed out people that do not belong

(4) What kind of work do they do

(5) Courts generally do not apply this test because the threshold is below the minimum wage

b) The Short Test

(1) Applies to anyone earning $250 per week or more

(2) Looks to persons “Primary Duties”

(3) Vague about what “Primary Duties” are

(4) Department of Labor 29 C.F.R. § 541.3 explains them as:

(a) Work which requires the consistent exercise of discretion and judgment 

(b) And “knowledge of advance type in a field of science or learning customarily acquired by prolonged course of specialized intellectual instruction study

(1) As distinguished from a general academic education

(2) And from an apprenticeship

(3) And from training in the performance of routine, mental, manual, or physical processes

c. What to look at to see if person is exempt

1) Are they Salary

2) If so look at short test

3) How does specific jurisdiction define “Primary Duties” (will have specific requirements)

4) Must look at State regulation

a) May have greater minimum wage

(1) Some automatically go with the federal regulations

(2) Some go by the standard of living

(3) Various idiosyncrasies

b) FLSA requires that states cannot go lower – but they can go higher

d. The Requirements (must be all three)

1) Must be salaried

2) Must be in one of the categories

3) Must meet either the short or long test

4. How To Calculate Over Time

a. Defined in FLSA § 207(e) – (page 250 in rules)

b. Employees do not have to be paid according to an actual hourly basis

1) The can be paid by the piece (like in the garment industry)

2) But the employees must be paid at least what the minimum wage is for the time they work

c. Fixed weekly or monthly salaries are permissible

1) As long as the average weekly salary equals or exceeds the minimum wage

d. Minimum wage is determined on a Weekly Basis

1) Therefore an employer is not allowed to pay more one week to compensate for a prior underpayment

e. Exclusions (things that are not to be included into what the regular rate of pay is when determining a persons OT)

1) Bonuses

a) Example:

(1) If you are paid by the hour to make widgets

(2) And you get a bonus if you exceed your hourly quota

(3) That bonus cannot be included into the calculation of your minimum weekly wage

2) Vacation

a) Holiday or Sick Pay

b) When no work is performed

3) Contributions to pension or insurance plans

a) Money that is irrevocable

4) Premium pay that is worked:

a) In excess of the employee’s normal or regular working hours

b) Or pursuant to a collective bargaining agreement

c) Premium pay can be used in calculating the regular pay in certain circumstances
(1) If this is raised – look in book

5. Comp Time

a. Sometimes Employers will give employees Comp Time instead of OT

b. Employees tend to build this up and not use it

c. Employers cannot restrict when an employee can take that time

d. Who does this apply to

1) Federal Public Employees

2) And all private employees

e. What About State

1) Must look at state statute

2) State public employees are not subject to FLSA

3) Must also look to state statute to determine if the time is computed at time and a half or equal time

F. Child Labor

1. Laws made to protect children

2. Law says that they are not allowed to be paid less for extra hours

3. Public Policy

a. Protects the economy by educating for the future

1) This is why Mexico is not on par with the U.S.

2) Their children are on the beach selling chicklets and not in school learning

b. Protects their health and safety

G. Equal Pay Act

1. Separate from Title VII

2. Buried in FLSA

3. The Rule (§206 (d)(1))

a. No employer having employees subject to any provisions of this § shall discriminate, within any establishment in which such employees are employed

b. Between employees on the basis of sex

c. By paying wages to employees in such establishment at a rate less than the rate at which he pays wages to employees of the opposite sex

d. In such establishment for equal work on jobs the performance of which requires equal

1) Skill

2) Effort

3) And responsibility

4) And which  are performed under similar working conditions

e. Except where such payment is made pursuant to

1) A seniority system

2) A merit system

3) A system which measures earnings by quantity factor other than sex

4) Provided
a) That an employer who is paying a wage differential in violation of this subsection shall not

b) In order to comply with the provisions of this subsection, reduce the wage rate of any employee

4. Basically

a. Must pay equal pay for equal work

b. Must use higher rate as the standard

1) If you pay women unequally for the same job

2) Then the standard is the higher of the 2

H. FLSA Enforcement

1. Types of enforcement 

a. Department of Labor sues in your behalf

b. You sue

c. No litigation

2. No litigation

a. Wage and Hour Audit

1) DOL inspectors look at books of business

2) When is this done

a) DOL is understaffed so will probably not audit unless there is a complaint

b) Target an industry that they know is generally violating

3) Many employers just settle when they are caught – Why?

a) Looks bad in public opinion

b) DOL will go to court

c) They will probably loose

d) Be compelled to do something or be enjoined from doing something

3. Individual Suits

a. Class action suits (FRCP R. 23) are not allowed under FLSA

b. Typical class action suit

1) After person files a suit, they get a judge to certify it as a class

2) Common complaint and facts touch and concern a class

3) Question is how much each person gets

4) Judge sends a letter to each person in the class

5) If person opts out of the class then they will get nothing

c. Under FLSA

1) Only way the person gets into the class is to opt in

2) The person that first brings the suit goes around telling people to do the same

3) If other don’t file the opt in form then they don’t recover

4. DOL Suit

a. Everybody automatically covered

5. Willful Violation

a. Statute of limitations is extended to 3 years (normally 2 years)

6. The employer can be liable for what the employee should have been paid – not more

I. Possible State Laws for Wages

1. Some states require certain things for payment

2. One thing is that payment must be in cash

3. Most common reason why employer does not pay

a. Wants to cheat employee

1) Thinks they won’t sue

2) Undocumented workers

3) Thinks they don’t know how

b. Employer on the brink of collapse

1) Typical situation

a) Usually pays – but just not on time

b) Benefits are not paid

2) If this happens

a) Must sue

b) The employees (people) have a priority in bankruptcy

c) If you don’t sue and employer goes into bankruptcy – then you don’t get anything

II. Family Medical Leave Act (FMLA)

A. Minimum Standards Act

1. The states can make standards that are equal to or greater then

2. But not less then

B. Protections

1. Workers are entitled to a maximum of 12 weeks of uncovered leave per 12 months

a. Must be employed for at least 12 months

b. And have worked at least 1,250 hours of service during that period

2. So long as the leave for:

a. Birth or adoption of child

b. To care for a child, spouse, or parent with a serious health condition

c. Or for the worker’s own serious health condition that makes him unable to perform the job

3. Serious Health Condition defined:

a. An illness, injury, impairment or physical or mental condition

b. That involves inpatient care or continuing treatment by a health care provider

c. Employer may require

1) Medical certification

2) Second or third opinion – paid for by employer

C. Thresholds

1. 50 or more employees

2. Deals with health concerns (requires that person be in hospital for at least 3 days)

3. Protects a persons job when they are away

4. Only provides medical benefits – No Pay

D. If employee quits at the end of the 12 weeks

1. Employer can recover the premiums of the medical benefits

2. At the end of the 12 weeks the employer can fire

3. Can the employee return to work, then quit a short time later

a. Not completely decided

b. Doesn’t seem fair is employee intended to defraud

III. Employee Retirement and Income Security Act (ERISA)

A. Overview

1. Applies

a. To all employee welfare benefit plans

b. Health, medical disability plans

c. Severance play

d. Everything that is paid out of payroll

e. If not paid out of payroll – then not covered

2. Covers – all employers in private employment

3. Goal
a. Make employers keep the promises they make

b. And keep them from making promises they can’t keep

4. Sets out a lot of Minimum Standards

a. Basically it holds up a contract

b. Does not make employers give benefits

c. Only that if they promise one – then they must give it

d. If you have a plan then it must meet ERISA

e. Can in certain circumstances make a plan that falls outside of ERISA

1) But if you do then you are subject to a very strict tax penalty

2) For Exam – if she does not say that this is for the to 10% of management then assume that it is covered

B. Title I – Reporting and Disclosure

1. Maybe the most important thing in ERISA

a. Almost the only thing that has teeth

2. You are entitled to know what benefits are given to you by the employer

a. Employer must give you access to the information

b. If you are the (’s lawyer – the first thing you do is write a letter to the employer asking for all information about benefits

C. Title II – Participation

1. Under most conditions, every employee that has been on the payroll for at least one year, and is of age, is entitled to be on the plan

a. Employer can not restrict based on age, and some other things

2. Who is entitled

a. Employees

b. Beneficiaries

c. Planned participant (must be an employee to be this)

3. Employer can put some conditions before you become eligible

a. Must be 21

b. Probationary period

c. What ERISA says is just that the employer cannot pick and chose – these must be conditions that apply to all people

4. Beneficiaries

a. People that want to get something out of the plan

b. Includes

1) Employees

2) Family members

c. Who receives the benefits depends on the plan

1) Life insurance – immediate family

2) Health insurance – both

D. Title III – Vesting and Accrual 

1. Applies mostly to pension plans

2. Vesting

a. You must be on payroll for ____ years

b. Employer can not change this backwards

c. But they can change it to make it better

3. Health Insurance

a. Benefits that go forward and can not be changed backward

b. They are not vested interests

4. At-Will Benefits

a. Employer puts in contract that they can change the benefits at will

b. They can terminate the benefits – but they cannot ask to be paid back what has already been done

5. Pension

a. Same as above as long as person is vested

b. But if you leave before you are vested – then you may lose all your money

E. § 514 – ERISA Preemption

1. § 514(a)

a. Clause is very broad

b. Except as provided in (b) this clause preempts any and all State laws that relate to any employee benefit plan…

1) Unless you can shoehorn the benefit under (b) then the state will be preempted

2. § 514 (b) – Exceptions

a. (b)(2)(A) – Insurance, Banking, or Securities

1) If you fit into this category then the state may regulate

3. Effect of Preemption

a. State law is preempted in every way

b. Employers use preemption as a defense because:

1) Complete bar to all state law claims, including allegations of “bad faith” conduct

2) Certain “deep pocket” (s, such as the plan sponsor and claims review agents, cannot even be sued in federal law

3) The participant has no cause of action for delay in processing claims

4) The participant cannot recover extracontractual compensatory damages or punitive damages

5) The participant must generally exhaust administrative remedies as a prerequisite to filing suit

6) The defendants have a statutory right to remove case to federal court

7) ERISA bars a jury trial

8) The courts do not conduct de novo hearings on a participant’s claim for benefits and instead hold the fiduciary’s decision unless “arbitrary or capricious”

9) ERISA permits an award of attorneys’ fees and costs

4. Why is this Bad

a. Under ERISA you only get what you are entitled to under you insurance

b. If you pay for insurance then you do get paid back

c. State employees are exempted from the preemption

1) They can sue in state court for damages if they are injured for lack of treatment

d. But most people are not exempted

1) If there insurance does not want to pay – they have to either pay out of their own pocket or wait

2) If they must wait for treatment they may get injured more

3) Tort law does protect this type of injury – but it is preempted by ERISA

e. Patients Bill of Rights would solve this problem – or they should open ERISA up to damages

5. Medical Malpractice

a. Patient can still sue, even if doctor is paid under ERISA

b. Through vicarious liability, Hospital Insurance is liable for doctors negligence

c. Typical tort rules apply

6. Judicial Review of Administrators Review of Plan

a. Abuse of Discretion – arbitrary or capricious

b. But this is not zero

1) Sally Case
2) Girl needs psychological treatment

3) At the present time she is OK

4) But she should not be released, because in a day or two she will be back

5) It would be best for her to stay in hospital until an alternative means can be found

F. § 510 Anti-Discrimination and Retaliation Clause

1. Prohibits - The discharge, fine, suspend, expel, discipline, or discriminate against a participant or beneficiary

a. For exercising any right to which he is entitled under the provisions of the plan

b. Or to prevent the accrual of the benefits

c. Or to because they gave information or testified, or about to testify, in any proceeding relating to ERISA

2. Very much like the PPDT

a. But covers a wider area as far as motive

3. Case turns on Motive

a. Did the employer fire because of employee filed a claim

b. Or because they were a bad employee

c. Problem under ERISA

1) Employers don’t normally fire because person filed one claim

2) But the may fire because the person is about to get attainment (accrual)

a) Person is 38 or 39 and they get pension when they turn 40

b) Employer needs to cut costs – so he fires the employees near retirement age first

c) This is no good

4. McGann v. H & H Music Co.
a. McGann contracted AIDS and was being covered by insurance

b. H & H was self insured therefore was the ERISA preemption applied to them

c. H & H decided to amend their insurance coverage to not include AIDS

d. McGann sued saying that they were discriminating under § 510

e. Court dismissed stating that company has a right to amend their insurance coverage

f. Court Ruling

1) Must show that they discriminated under § 510

2) The company has a right to amend their insurance coverage, the fact that they may have done so because of his illness does not change this

3) They are not saying that other may, but he cannot

4) Hey are saying that nobody can file this claim

5. Benefit system discourages employee mobility

a. People that need insurance, usually look at the plan very closely

b. People that are young, don’t because they don’t think that they will ever need it

G. Age Discrimination

1. Has its own provision

2. It is illegal to have a mandatory retirement

3. In order for employer to get employee to take early or mandatory retirement

a. Employer must get waiver

b. Must be written and be understandable to the average employee

c. Must only be for past damages

d. Must clearly explain what it does under the ADA

e. Must give employee 21 days to think about it

f. Ensure the signer a 7 day rest period

g. Employee does not have to pay anything back before the sue

1) They may have to later – but not before decision

IV. COBRA (Comprehensive Omnibus Budget Reconciliation Act)

A. Amended ERISA

B. Extended coverage after employee loses job – or has hours cut back to where they are no longer eligible

C. What are the eligible for

1. Continued coverage under the pan for 18 months

2. Their premiums cannot exceed 102% of what the employer was paying for their personal coverage

a. 100% of the premium of what it costs the employer to pay their premium

b. And an extra 2% for administration costs

3. Person should always take COBRA rights when they can pay the 102%

D. If you are representing an employee

1. Do not let employee sign anything until you know what they are entitled to

2. This is when you should use the ERISA disclosure form

3. Many times the employer will get the employee to sign away benefits as part of the settlement

V. HIPAA (Health Insurance Portability and Accountability Act)

A. Provides

1. That a person in a group health plan cannot be subject to discrimination based on health status in their eligibility, enrollment, or premium contributions

2. If this was in effect for McGann then they could not have reduced the benefits only for AIDS

B. What it protects

1. Person cannot be subject to discrimination based on a condition that they develop

2. Insurance can exclude pre-existing conditions

3. But they cannot exclude all pre-existing conditions

a. Employers and insurers may apply a one time 12 month exclusion to illnesses that were diagnosed or treated within 6 months prior to enrollment

b. 6 months before work and 6 months after

4. This applies to the amount of time that you did not have coverage

a. Count back how many months you did not have coverage, and this is how many months the employer can hold against you

C. Problem

1. It guarantees coverage – not price

2. In a small firm the price may be raised on everybody, just that person

3. Does work fairly well in a big company

4. Nothing constrains the pricing by insurance carriers

VI. OSHA (Occupational, Safety and Health Act)

A. The Law

1. General duty placed on the employer to provide a safe and healthy work place

2. Many regulations placed on employers by specific standards

3. Reverse side of Workers Comp.

a. Workers Comp. – everybody gets paid

b. OSHA – Regulatory approaches

B. Very little litigation

1. Different process for enforcement

a. Inspection

b. Look for noncompliance’s

c. Issue citation

d. Employer must come into compliance – or protest

2. Nobody has a private right of action – Weak point
3. Employer can go in front of agency and protest

4. Employers hate OSHA

a. But OSHA is under funded 

b. So they don’t issue citations often

5. When something happens – OSHA goes down and issues a lot of citations
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