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I. Search & Seizure – 4th Amendment

a. 4th provides that people be secure in their persons, houses, paper and effects, against unreasonable searches & seizures shall not be violated, and no warrants shall issue but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the person or thing to be seized

i. Search – governmental intrusion into area where a person has a reasonable and justifiable expectation of privacy
ii. Seizure – the exercise of control by the gov over a person or thing

iii. Reasonableness – dependant on circumstances; certain searches and seizures considered reasonable only if the gov has first obtained a warrant

b. 4th Amend – Threshold Requirements

i. Analytical approach

1. Does D have a 4th Amend right?

a. Was there gov conduct?

b. Did the D have a reasonable expectation of privacy?
2. Did the police have a valid warrant?

3. If no warrant, did they make a valid warrantless search and seizure?

ii. Reasonable Expectation Test:  Katz (phone call recorded by device placed atop of public phone booth)

1. 2 requirements:
a. person exhibited subjective expectation of privacy
i. subjective expectation of privacy – individual takes affirmative steps to protect privacy interests

b. does society recognize this expectation as reasonable
2. RATIONALE:  4th protects people, not places

3. areas where there exists NO privacy interests:

a. knowingly expose to public

b. public movements

c. open fields w/ no privacy interests – fly-overs okay

d. outside curtilage – land or yard adjoining house, usually w/in enclosure

e. abandoned things

f. inadvertently exposed

g. private party searches (unless deputized by law enforcement)

h. consented searches

i. drug sniffing animals – no reasonable expectation of privacy, opening alerted container is searched

j. prison cells

k. VIN numbers

l. Numbers dialed on telephone

m. Banking info on checks

n. EXCEPTION:  Kyllo – protecting the home from tech searches like heat sensing searches from outside

iii. Reasonableness v. Warrant Clause

1. to be reasonable under the 4th Amend, most searches must be pursuant to warrant, this requirement serves as a check against unfettered police discretion requiring police to apply to neutral magistrate for permission to conduct search

2. Johnson – warrants are per se required for search & seizures, subject to exceptions (consent to enter does NOT mean consent to search)

3. Warrants
a. Requirements

i. Issued by neutral and detached magistrate

ii. Based upon probable cause established from facts submitted to magistrate by a gov agent upon oath and affirmation

iii. App particularly describes place to be searched and items to be seized

b. Probable Cause
i. Based on totality of circumstances submitted to magistrate

ii. Search:  fair probability that contraband or evidence of a crime will be found in a particular place – magistrate had a substantial basis for concluding search would uncover evidence

iii. Probative evidence may be considered w/o regard to whether such E would be admissible at trial

iv. Probable cause can exist even though police are mistaken that person arrested committed the crime

v. Use of informants – affidavit of probable cause based on info obtained from informers WILL be sufficient BY

1.  totality of circumstances (Gates) weakness in one prong may be made up by strength in another 

2. 2 Prong Aguilar-Spinelli test 

a. reliability/creditability 

i. Why should we believe?

ii. Corroboration of non-innocent detail

b. basis of informant’s knowledge are important factors 

i. How does he know?

ii. Self-verifying detail

3. Net Effect of Gates & Leon – good faith exception
a. Easy to get warrant

i. Totality of circumstances

ii. As long as judge had substantial basis

iii. Good faith exceptions – E obtained by police in reasonable reliance on a facially valid warrant even if warrant not supported by probable cause

c. Standard of Proof - hierarchy

i. Probable Cause – fair probability

ii. Preponderance of E

iii. Clear and Convincing E

iv. Beyond Reasonable Doubt

d. Invalidating Search Warrant – warrant valid on face, will be invalid if D establishes ALL THREE of the following

i. False statement included in affidavit/application

ii. Affiant intentionally or recklessly included false statement

iii. False statement was material to the finding of probably cause

iv. Exceptions to Warrant Requirements
1. Search Incident to a Lawful Arrest – conditions, see above

a. Police may conduct a warrantless search incident to lawful arrest

b. Any arrest sufficient

i. Traffic citation no sufficient basis

c. Exception to warrant requirement – if prob cause, no warrant necessary for seizure or search

d. Requirements for:

i. Lawful Arrest

1. probable cause

2. crime committed

3. D did it

ii. Warrantless Search incident to Arrest

1. search w/o warrant b/c

2. valid/lawful arrest

3. within suspects grab area for

a. weapons (protect officer)

b. evidence (protect from destruction)

c. police may NOT bring someone into grab area so they can search area

4. commenced at time & place of arrest

e. Searching Containers – privacy interests still exist in containers, but if incident to valid arrest some/most cts would allow search

i. When time is a factor – if much time has passed, will need a warrant b/c no exigent circumstances & privacy interests still exist

f. Minor Offenses (Atwater)

i. 4th Amend permits custodial arrest for any crime, but con limits use of excessive force

g. Post Arrest Movements – officer may accompany arrestee into home to get something, can seize anything in plain view
i. Required movement – police may instruct arrestee to enter home out of concern

h. Exigent Circumstances

i. Fact specific situations where state must show immediate action reasonable necessary to prevent flight, to safeguard police or public, to protect against loss of E

ii. W/ arrest of D outside of home under exigent circum, police may search home if can show:

1. objective reasonable belief contraband is being or will be destroyed

2. reasonable belief 3rd person in home

3. reasonable belief 3rd person aware of arrest outside so that they might feel a need to destroy E

2. Automobile Exception – conditions, see below

3. Plain View -- (Horton v. CA)
a. Requirements

i. IF officer has rt. to be where he is

ii. AND has probably cause to seize item

iii. THEN item may be seized w/o a warrant

b. Limitation – incriminating character of E must be readily apparent, otherwise probable cause necessary to search item (Hicks)

c. Plain Touch Doctrine – pat down, objects identity readily apparent by contour or mass, b/c no invasion of privacy beyond that already authorize by officers search for weapons (Minn v. Dickerson)

4. Consent – may conduct valid warrantless search if have a voluntary and intelligent consent to do so

a. Standard for Consent – objective reasonablness standard

b. Requirements

i. Voluntary – question of fact determined from totality of circumstances, factors

1. voluntariness of D’s custodial status

2. presence of coercive police procedures

3. extent & level of D’s cooperation w/ police

4. D’s awareness of his rt. to refuse consent

5. D’s education & intelligence

6. D’s belief that no E will be found

ii. Intelligent

iii. Statement of Consent

iv. Which he is authorized to make

1. 3rd Party Authority to Consent – any person w/ apparent equal right to use or occupy, of which E may be used against other owners or occupants

2. Person need not have ownership, police MUST merely have reasonably believe person had authority to consent

c. Scope – limited by scope of consent as reasonable person believes it extends

i. Determined by the places where consented object could objectively and reasonably be found, citizens responsibility to clarify ambiguities

d. EXAMPLE – threat to get warrant if no consent, not coercive in this case b/c firm grounds for a warrant, not empty threat

e. Withdrawing Consent – may be revoked at any time, but NOT after officer has found incriminating E

5. Stop and Frisk– Terry v. Ohio
a. Requirements of a Terry stop – officer (considering totality of circ.) has reasonable suspicion (vague suspicion< reasonable suspicion< probable cause) of crime afoot, brief detention for investigative purpose, not enough for probable cause

i. Articulable suspicion

ii. Objective reasonable person standard

b. For a frisk/search

i. During Terry stop, police have suspicion to believe detainee is armed and dangerous

1. High crime area is sufficient for suspicion

ii. Limited search ensuring no weapons

iii. Scope limited to patdown of outer clothing
iv. Reasonably likely to be a weapon or contraband

1. plain feel, CANNOT manipulate

v. In a Home – protective sweep to search for person hiding w/ weapon, must then only look to places a person may hide

c. Aimed at preventing criminal activity before it occurs

d. Duration – Relatively brief and no longer than necessary to conduct a limited investigation to verify officer’s suspicions

e. During investigatory detention officer develops probable cause, detention can become an arrest, and conduct a search incident to that arrest

f. Terry stop of property too, all above apply

6. Hot Pursuit, Evanescent Evidence, and Other Emergencies
v. Encounters
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1. Accosting

a. Reasonable person would believe free to leave

b. Refusal to cooperate does NOT lead to articulable suspision

c. Failure to identify oneself does NOT create probable cause for arrest

2. Automobiles– once stopped, functions as Terry stop
a. Minimal expectation of privacy in cars

b. In course of valid traffic stop, police have automatic right to order driver out of vehicle (Pennsylvania v. Mimms)

i. Cannot stop randomly to simply check license and reg, must be valid traffic stop

c. Same rule applies to passengers (Maryland v. Wilson)

d. No expectation of privacy in VIN # (NY v. Class)

e. Automobile frisk – (Michigan v. Long)
i. Protective sweep limited to examination of car area where suspect might gain immediate control of a weapon, includes glove compartment (US v. Brown), does NOT include trunk
f. Automobile Exception -  Carroll Doctrine
i. Police may search an auto w/o warrant as long as officers have prob cause to believe the car contains E of crim activity
ii. Scope

1. scope of search equivalent to search had warrant been issued (whatever prob cause would lead to search)
2. when have prob cause
a. for item, may search entire car (where item may possibly be located)
b. for car, may search for item
3. passenger’s property – warrantless search of passengers property is valid b/c search car, passenger’s items in car
a. Balancing test
i. Privacy interest
ii. Incentive to hide property of others
iii. Passengers & drivers often in common enterprise
iii. Exigent Circumstances not necessary, auto may be stationary
iv. Auto exception engulfs Belton – auto exception does not require arrest, merely prob cause of E in car
g. Belton Rule – search incident to arrest
i. Person recently in car
ii. Lawfully arrested
iii. Police may search passenger compartment
1. passenger compartment – any area accessible from the interior of the car, including hatchbacks but NOT trunks
iv. May search any contains w/in car
1. container – any area w/in car that can be opened w/o damage to vehicle
h. Searching Containers – falls within Auto Exception so long as no durational problems (occurs at time of detention)
3. Detention of occupants on premises being searched

a. Executing valid warrant, police may detain occupants while proper search is conducted

4. Terry Stops (determine validity above)

a. Forced movement of suspect to custodial area

b. Forced movement for ID purposes, check for warrants

c. Question detainee’s identity & suspicious circumstances

d. Canine sniff

e. Duration and search limited

f. Show of force permissible where reasonable suspicion of necessity to protect officers

g. CANNOT:

i. Search for E beyond weapons if safety is a concern

ii. Explore matters outside of reason for stop

1. EXCEPT – In course of stop of D, officer develops articulable suspicion for crime

iii. Transport to stationhouse

iv. Fingerprint, interrogate, etc.

5. Seizure of person

a. Considering totality of circumstances, reasonable person would have believed NOT free to leave

6. Pretextual Stop Doctrine – subjective intentions plan no role in ordinary prob cause 4th Amend analysis

a. Objective facts matter, not subjective belief

b. Objective reasonable standard applies for

i. Stop & frisk

ii. Airport stops

iii. Auto search

II. Self-Incrimination

a. 5th Amend – No person “shall be compelled in any crim case to be a witness against himself

i. personal privilege

ii. once waived, cannot be reasserted

b. Applies to Testimonial OR Communicative E

c. Rationale

i. Protection of innocent

ii. Cruel trilemma (a) testimony against interest (b) contempt (c) perjury

iii. Deter perjury

iv. Unreliability of coerced statements

v. Preference for accusatorial system

vi. Deter improper police practices

vii. Fairer state/individual balance

viii. Preserve morality of system

d. Scope – criminal + civil proceedings where answers might incrim in future crim proceedings

e. Compulsion
i. Only if compulsion by gov – contempt, custodial interrogation, under threat of substantial econ sanction

ii. Griffin Rule – adverse inference may not be taken when a witness invokes his 5th amend rights

iii. Extension – upon request the trial judge must instruct jurors not to draw an adverse inference Carter, reversible error

1. request not given does not mean reversible error

iv. Mitchell – adverse inference at sentencing not allowed

f. Non-testimonial Evidence
i. Non-testimonial evidence is not protected, 5th ONLY protects against compelled use of testimonial or communicative E

1. Physical Evidence NOT protected
a. Papers & documents Fisher
b. Blood samples Schmerber
c. Slurred speech Muniz
d. Police line-up Wade
2. Testimonial v. Non-Testimonial – whether witness faces cruel trilemma in disclosing E – Muniz
g. Documents & Act of Production Doctrine (Hubbell)

i. When producing documents is testimonial in nature

ii. 5th amend protects a target of a grand jury investigation from being compelled to answer questions designed to elicit info about existence or sources of potentially incrimination E

h. Immunity 

i. The gov may offer a witness immunity for the use of proffered testimony

ii. If witness has been granted immunity, he must testify completely

iii. Use Immunity – gov will not use immunized test against witness directly or derivatively

iv. Transactional Immunity – gov cannot prosecute immune witness for any matter discussed in testimony

III. Confessions & Due Process

a. Confessions – D confessions are inculpatory statements made by D outside the courtroom that the gov wants to use against D

i. Hearsay – confessions are exceptions to the hearsay rule b/c party admissions

b. Voluntariness – voluntary confessions are determined by totality of circumstances

i. Factors to consider when examining if voluntary

1. D’s age

2. intelligence

3. criminal history

4. mental deficiency

5. circumstances surrounding confession, induced w/ psychological tactics, etc.

6. confession based upon coercion is NOT voluntary, violates 5th and 14th
7. police conduct v. D’s ability to withstand coercion

8. honest promises of consideration or false promises do not render involuntary

a. BUT false documentary E not permissible

c. 5th Amend & Confessions
i. Miranda – prophylactic rule to provide protection for custodial interrogation

1. Rights Conferred

a. Rt to remain silent

b. Rt to an attorney

c. Anything said can & will be used against you

d. Rt to have attny present during Q

ii. Waiver of Miranda:  knowing, intelligent & voluntary

iii. Dickerson – Miranda a constitutional decision, cannot be overruled by Cong w/o saying based on constitution

1. Previous cases stating exceptions to Miranda are really modifications

iv. Exceptions/Modifications to Miranda
1. Impeaching Defendant/Witness – Miranda-defective statements can be admitted for purposes of impeaching creditability (Harris p. 660)

a. Post-Warning Silence – after Miranda given, may NOT use silence against D

b. Pre-Warning Silence – pre-arrest silence can be used for impeachment

2. Admitting Fruits of Miranda – cases when defective Miranda warning, or none at all

a. Miranda ONLY excludes statements b/c exclusion only applies to constitutional rts

b. Fruits of a Miranda-defective statement are excluded ONLY if they themselves are violated constitutional right

i. Tucker – Miranda-defective statement leads to witness (fruit) who inculpates D

ii. Elstad – 1st statement, no warnings or defective, inadmissible, 2nd statement, after warnings issued, admissable

1. statement excluded but fruit admitted

2. not necessary for officer to prove 2nd confession NOT tainted by 1st
3. Emergency Exception – NY v. Quarles, overriding consideration of public safety may justify officer’s failure to provide Miranda warnings

4. Undercover Questioning
5. Routine Traffic Stops
6. Routine Booking – (PA v. Muniz), booking info not considered testimonial, therefore Miranda does not apply

7. Non-incriminating Responses
v. Applying Miranda – 2 Requirements, (1) custodial (2) interrogation

1. Custody – Objective Test – whether a reasonable person would believe himself in custody considering the totality of circumstances

a. Indicia for Custody
i. Whether suspect was explicitly informed at time of questioning that questioning was voluntary, he was free to leave or request officers to leave, and that the suspect was not considered under arrest

ii. Unrestrained freedom of movement during questing

iii. Suspect initiated contact or voluntarily acquiesced to official request to respond to questions

iv. Strong arm tactics or deceptive stratagems during questing

v. Questing atmosphere police dominated

vi. Suspect placed under arrest at end of questing OR allowed to leave

vii. Where & when questioning occurred

viii. How did D get to place of questioning

ix. Duration of questioning

x. What officers said

xi. What officers did

xii. What suspect said

xiii. What suspect did

xiv. Was D questioned as suspect or witness

xv. Events leading up to questioning

2. Interrogation – Objective Test – express questioning OR the functional equivalent, words or actions which the police should know are reasonably likely to elicit an incriminating response (RI v. Innis)

a. Objective test based upon perception of D, NOT intent of police

b. “Reasonably Know” – officers did not know D was particularly susceptible to appeal or statement that elicited inclupatory statement

c. Confronting w/ E

i. Can in certain circumstances lead to interrogation

3. Waivers of Miranda
a. (1) knowing, (2) intelligent, (3) voluntary

i. Knowing – means knows of warning and understands

1.  full awareness both of nature of the rt being abandoned and consequences of decisions to abandon

2. police NEED NOT be informed that an attorney represents

3. police NEED NOT inform suspect of subject of questioning

ii. Intelligent – minimal level of cognition

iii. Voluntary – opposite of coerced

1. free and deliberate choice

2. no intimidation, coercion or deception

b. neither an expressed statement of waiver nor written waiver is required, so long as sufficient E to show suspect understood rts and voluntarily waived them

i. typically written and signed, easier for state to satisfy burden of proof

vi. Once Mirandized
1. Rt to Silence Invoked – scrupulously honored, cooling off period

a. Police can wait a few hours and attempt questing again, but must re-Mirandize (Michigan v. Mosley)

2. Rt to Counsel Invoked
a. Initiation Rule – no police questioning until counsel made available, unless suspect initiates (Edwards v. AZ)

b. Waiver of Rt to Counsel 

i. Initiation

ii. Totality of circumstances – knowing and voluntary waiver

c. Clearly & Unequivocally Invoke Rt. to Counsel
i. Triggers Edwards protections:

1. valid waiver of right to counsel cannot be established by showing only that he responded to further police-initiated conduct even if rights administered, MUST re-initiate questioning himself
d. Unrelated Crimes – rt to counsel is not offense specific, police cannot talk to suspect about any crime, whether one being held for or another

e. Suspect Invokes Counsel & Meets w/ Counsel – police may only interrogate w/ counsel present

IV. Exclusionary Rule

a. Exclusionary Rule – prohibits introduction at criminal trial of E obtained by unreasonable search & seizure (in violation of D’s 4th Amend rights)

b. Purpose – put the gov in the same position as no if there were no violation, not worse position Nix v. Williams
c. Violation of 4th Amend
i. 4th Amend applies to states Wolf v. Colorado
ii. Exclusionary rule applies to states Mapp v. Ohio
iii. Person asserting exclusionary rule must have standing to do so

1. standing depends on whether person has legit expectation of privacy in the invaded place

a. reasonable expectation of privacy

b. no probable cause when necessary OR no articulable suspicion when necessary

2. passenger in car does not have standing

3. person w/ key to apt. who sometimes sleeps there has standing

4. 4th Amend violation different question from standing, no privacy interest in property in girlfriend’s purse Rawlings v. KY
5. stole from 3rd party does not give standing Payner
6. no reasonable expectation of privacy in garden apt (for short-term commercial transactions) Minn v. Carter
d. Fruit of Poisonous Tree – Direct fruits may not be used under the exclusionary rule unless prosecution can prove they were obtained from independent sources or that they would have inevitably been discovered
i. Must identify the tree the fruits came from
ii. Burden of admissibility as exception is on prosecution Brown
iii. Illegal seizure ( Miranda illegal arrest ( illegal statement Brown
iv. Warrant required for at home arrest – illegal (warrantless) search of home ( exclusion of E seized at home but not statement made an hour later b/c Payton Rule designed to protect home NOT suspects. Harris
1. Sufficient break between illegal arrest & statement

v. Witness Testimony – exclusionary rule only invoked if very close and direct link between illegality and witness testimony Ceccolini
e. Exceptions to Exclusionary Rule – D asserts a direct link between the illegality and the proffered E, the gov admitting the illegal search and seizure, argues the link between the illegality and the E is too attenuated Wong Sun, Brown
i. Independent Source – allows intro of E discovered initially during an unlawful search if identical evidence is discovered later through a source untainted by initial illegality Murray
1. seizure w/out warrant & (same time) warrant application w/ judge based on independent untainted source of info

2. mixed warrant – search warrant based in part on tainted or illegal info will still be valid if untainted alone would have supported warrant Markling

ii. Inevitable Discovery – Hypothetical Independent Source
1. 2 Requirements:
a. single seizure of E through unlawful means AND 
b. course of investigation more likely than not would have resulted in the seizure anyway
2. Disputed inevitable discovery applies to primary E (the illegally obtained E) as well as derivative (one step removed from illegality)
3. Major Differences

a. Probable cause is not sufficient for establishing inevitable discovery (asserting that if pc could get warrant thus inevitable), rather probable cause + events that would have led to a warrant (or other justification) independent of search Brown

b. Cts. must focus on what the officers would have done, not on what they could have possibly done Feldhacker

4. search underway would have discovered body if not called off b/c of unlawful statement Nix v. Williams

iii. Good Faith Excepton – US v. Leon – if a judge issues a warrant in error & reasonable well-trained officer would have believed warrant was valid, exclusionary rule does not apply
1. Reasonable Mistake – not mistake of law
2. Use of wrong form, officers have objective reasonable belief
3. Except – D’s burden to prove
a. Police knew warrant info was false
b. Judge abandons judicial role
c. Police belief in warrant unreasonable b/c lacking indicia of probable cause
d. Warrant facially deficient/imprecise
iv. Exclusionary Rule Does NOT Apply

1. grand jury, civil, habeus, sentencing (lower cts. only)
2. impeachment purposes – D opens door on direct of creditability, on cross illegally obtained E can be used to impeach 
a. witnesses – impeachment exception does not apply
