· Incorporation of due process rights to state prosecutions.

· Case-by-case basis

· Only minimums should be required of the states to allow innovation

· All but 7th amendment guarantees have been incorporated

· Search and Seizure

Timeline:


Accosting 
(
Non-consentual stop/frisk
(
highly intrusive invasion


No justification

Articulable suspicion (Warrantless)

Probable Cause (Warranted)

· What areas are protected:  Katz (37)
· Old rule:  Prevented governmental intrusion into protected physical space – Goldman/Olmstead rule

· Subjective intent to have privacy:  Intent must have been manifested through positive action

· In their persons:  “What a person seeks to preserve as private.”  Katz
· Conversations are considered private if some action is taken to preserve contents.

· Actions are protected inside the house if positive & effective action is taken to prevent viewing of actions.

· “Houses, papers and effects:” Only common-law curtilage is protected

· Any governmental interference with a legitimate property right is protected.  

· Seizure of small amounts of chemical for assay is not an unreasonable interference with the property right.

· However, mandatory urine or blood tests are seizures, as the gathering process is an unreasonable interference of the property right & the tests can show legitimate secrets (disease, pregnancy, prescription drugs, etc.)

· Abandoned things or places are not protected.

· Expectation of privacy must be objectively reasonable

· Anything voluntarily exposed to the public is not protected:  

· VINs on cars, inadvertent disclosures, consent, phone numbers dialed, checks exposed to banks

· Legal public access to information grants police access without 4th amendment protection.

· Chemical tests for contraband, drug-sniffing dogs/pigs are not invasions of 4th amendment rights as the investigation cannot uncover legal activity.

· Content of prison cells are not protected because these are things people have no objective right to believe are not secret.

· Who may not search:

· Police

· Agents of police

· Search procedures taken by private entities required by federal regulations

· Any search/seizure with ‘clear indices of Gov’t encouragement, endorsement or participation”

· However, public officials may “re-search” what was discovered by a non-agent private party.

· Civil officials in condemnation proceedings or other interference with property rights.

· Warrants

· Why:

· Promote review by uninvolved party – magistrate

· Prevent hindsight from manufacturing probable cause

· Provide limits to the search based on the uninvolved judgment.

· What constitutes probable cause:  

· Facts making it probable that it is more likely than not that illegal activity has occurred.  

· Mere opinion is not sufficient.

· When do you have probable cause in a “tip” situation supplies facts:  Illinois v. Gates (91)
· Basis of knowledge

· Is the informant mistaken

· Did the informant learn the information through a credible process

· Veracity

· Is the informant trustworthy or likely to be biased

· Can some of the informant’s information be independently verified

These two prongs merely need to be considered as factors in the totality of the circumstances.

· Unusual rather than sinister facts may be corroborated to prove veracity

· Information tending to support each prong must be alleged, although the same information may support both prongs.

· Tip alone is never sufficient – sufficient information must be presented to the magistrate to allow him to determine based on fact rather than opinion that it is more likely than not that criminal activity will be discovered.

· Standard of review:

· Magistrate must have a “substantial basis” for concluding that the search would uncover evidence of wrongdoing.

· Deference to a magistrate’s judgement is required.  Mass. V. Upton (104)
· Warrantless Searches and Seizures

· Non-search/seizure:  unprotected activity:

· Searches of areas which do not meet the Katz test of privacy

· Non-searches – acting in the same manner as any private citizen within the bounds of propriety

· Consensual searches & seizures – affirmative consent required.  Royer (199)
· Stop & Frisk:  Search/Seizure is reasonable despite being warrantless

· Why:  Probable cause cannot be required for future crimes, as then contemplation of a crime would justify arrest & aids prevention rather than solving crimes.

· When:  Police must be able to state articulable facts creating an objectively reasonable suspicion that criminal activity has already or may occur.  Terry v. Ohio (181)
· Seizures of persons governed by Terry exception only begin when the suspect is no longer “free to leave” according to the totality of the circumstances.  Royer (199)
· Must develop the articulable suspicion before the stop or search occurs.  Royer (199)
· Suspicion must be based on circumstances & actions of the searched.

· Action must be objectively reasonable.

· What:  

· Action to investigate the suspicious activity which is not unreasonable under the circumstances.

· Time limit – only as long as is necessary to address the initial articulable suspicion.

· Permitted scope of activity 

· Only as needed to address original articulable suspicion: may only investigate until it is determined that pocket does not contain a weapon.  Dickerson (240)
· May move suspect for identification (investigative) or safety purposes.  People v. Hicks (249)
· Justification for further investigation may arise from what is discovered during original investigation, but the stop may not continue beyond what is necessary to resolve initial suspicion.  US v. Salzano (251)
· Suspect has responsibility to exert right that they are free to leave; no notification is required that stop has ended.

· For the officer’s safety

· Officer may always order driver & passenger from a car.  PA v. Mimms (193)  Dissent argued that a nexus was required between the reason for the stop and the need for self-protection.

· Officer’s safety also extends to protective search of “grab area” – passenger compartment.  Michigan v. Long (242)
· Protective sweep on reasonable suspicion of dangerous third party permitted, only to the extent that it could uncover a danger.  MD v. Buie (245)
· Court frequently defers to officer’s determination of safety.

· Search Incident to lawful arrest

· Justification:  

· To protect cops during arrest situations.

· Prevent destruction of evidence by suspect or accomplices

· Standard Scope: may search arrested person and immediate “grab area” for weapons.  Chimel v. CA (264)
· May search immediately after arrest, but not after danger has passed.

· Area moves with suspect, (Chrisman (269,)) but officers may not move suspect in order to search some particular object.  Parea (269).
· The person may be searched incident to a lawful arrest.  US v. Robinson (273)
· Beyond the grab area:

· Exigent circumstances must be shown by prosecution to justify search

· Protective sweep:  same justification as Terry, police must have reasonable suspicion that a third party is in the area and poses immediate threat to officers or evidence.

· After the accused is in custody, no exigency can exist.

· Cars:  NY v. Belton (280)
· The passenger compartment is always within the “grab area”

· Containers within the car may always be opened and searched because they are also potentially within the grab area.

· Cannot search unless there is an actual arrest.  Knowles (288)
· Objective Reasonableness:

· Does not depend on officer’s actual motivation.  Whren v. US (290)
· “Involves balancing of all relevant factors.”

· Plain View/Touch

· No privacy interest in what is in plain view, so there is no objection to the search.

· Incriminating nature must be immediately apparent.

· Must have legal justification for seeing the item, and scope of the search may not be expanded due to discovery of plain view evidence.  AZ v. Hicks (304)
· Cars

· May be examined on probable cause without a warrant.  Carrol (307)
· Stuff inside the car may be searched on probable cause as well.  Acevedo (319)
· May search the passenger’s stuff with probable cause.  WY v. Houghton (327)
· Consensual searches:

· Standard facts & circumstances “voluntary” test.

· Refusal to give consent is not evidence

· Affirmative answer required

· Burden on gov’t to prove voluntary consent.

· Factors: 

· (1) Voluntariness of custodial status, (2) presence of coercive police procedures, (3) extent of cooperation, (4) awareness of right to refuse, (5) education & intelligence, (6) belief that no evidence will be found.

· Invalid threats coercive, but actual threat to obtain valid warrant does not constitute coersion.

· Anyone with actual or apparent authority to consent may do so.  IL v. Rodriguez (423).
· Scope:

· “What would be reasonably assumed.”

· Search of car implies search of containers

· Ambiguity construed in favor of police

· Exclusion

· Why:

· Negates the effect of the violation.

· Deters violation by police

· Constitutionality:

· Yes – otherwise how may it be imposed on states?  “All evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court.”  Mapp v. Ohio (449)
· No – merely a judicially-imposed remedy, therefore exceptions may be made.

· When is Evidence Excluded:

· Burden on government to justify evidence

· Standing:  Must be asserting violation against self not another:  

· Evidence obtained while illegally searching the car admissible against passengers (non-owners).  Rakas v. IL (466)
· Ownership of property or presence in “searched” area does not automatically grant standing.  Requires factual investigation of petitioner’s legitimate (Katz) privacy interest.  Salvucci (472)
What is Excluded:  Direct “fruits of the tree.”  

· Evidence discovered due to an intervening independent act of sufficient free will is not excluded – is it distinguishable from the primary taint.  Brown v. IL (491)
· Application of Miranda does not justify inclusion of confession obtained after illegal arrest. Brown and Dunaway (494)
· Witness’ willingness to testify is considered sufficient intervening act of rfree will.  Ceccolini (496)
· Independent Source/Inevitable Discovery

· If second source is untainted, evidence is admissible 

· Subsequent warrant application based on none of the evidence discovered during the illegal search constitutes an independent source.  Murray (498)
· However, annoying residents and searching beyond grounds of pending warrant application is not justified.  Madrid (503)
· Government must allege more than “might have found” – must show search pattern, habit, etc.  Nix v. Williams (506)
· Only the evidence which would have been inevitably discovered is admissible.

· Puts society in the same place if there had not been a violation.

· Exclusionary rule inapplicable:

· Grand jury, Civil tax proceedings, Deportation proceedings, Habeus corpus proceedings, Sentencing, parole hearings.

· Used for impeachment.

· Court uses “balancing test;” society’s interest in evidence balanced by deterrent effect of exclusionary rule.  Justified by the “fact” that the exclusionary rule is not constitutionally required.  (Dickerson territory…)

· Good Faith

· Evidence obtained with a warrant is admissible, US v. Leon (523)
· Unless:  (1) based in information known to be false or alleged with a reckless disregard for the truth, (2) magistrate abandoned judicial function, (3) warrant totally lacking in probable cause, (4) facially deficient.

· Officer’s reliance must be objectively reasonable.  MA v. Sheppard (533)
· Burden is on defendant to prove that reliance was not reasonable.

· Mistakes in law by officer are never reasonable.

· 5th Amendment

· Policies

· Unreliability of coerced statements

· Deter police violence

· Perjury-self incrimination-contempt of court “trilemma”

· Scope

· When:

· Any interaction with the government

· When faced with threat of US criminal prosecution

· In civil cases, sentencing refusal to speak is admissible.

· In criminal cases, refusal to speak is inadmissible.

· In criminal cases, judge required to give instruction, on request, that jury is not to consider defendant’s refusal to testify.  Lakeside v. OR, Griffin (575)
· Emphasis on “uncontradicted” evidence is even prohibited.

· Must actually invoke privilege rather than (untrue) denial.  Brogan (582)
· What:  Testimonial evidence only. 

· Blood samples, handwriting samples OK.  Schmerber v. CA (587)
· Act of choosing which documents comply with warrant is testimonial evidence.  Hubble (12 supp.)
· Actual Compulsion

· “Totality of the circumstances” test.  

· Relevant circumstances

· Mental capability of suspect

· Physical deprivation/mistreatment

· Confinement without communicaiton

Trickery:  

· Vague lies by police merely a factor.  Spano (623.)  Even if police lie, it is assumed that suspects generally don’t believe police statements.  

· Non-police lies (false documentation) assumed more credible to suspect.

· False explicit promises usually result in finding of involuntariness.  

· Truth & honest promises from police is not trickery.

· Sustained interrogation in the face of refusal to speak

· Threat of mob violence

· Rewards

· Use of psychiatrist.

· Focus is on police misconduct rather than defendant’s subjective perception.

· Tactics that are such that an innocent person would confess.

· Exclusion of compelled confession is constitutionally required and a violation of due process (no exceptions & cannot be waived.)

· Examples of “voluntary” confessions:  (626)
· IQ 89, promised treatment, 7hrs interrogation

· Wounded and interrogated with guns drawn

· IQ 62, no food or sleep for 25 hrs

· Handcuffed & undergoing heroin withdrawal.

· Miranda

· Warning required 

· Right to remain silent

· Right to free lawyer

· During custodial

· Arrest

· Official’s conduct would lead a reasonable person to believe their freedom of movement has been substantially impaired.  Orozco (675)
· Voluntarily going to station evidence that suspect is not in custody.  OR v. Mathiason (676)
· Factors:  (1) Informed they are free to leave.  (2) Freedom of movement.  (3) Initiation of contact or voluntary acquiescence to request for questioning.  (4) Strong arm tactics or deceptive strategies.  (5) Atmosphere police dominated.  (6) Termination of contact in arrest.  US v. Brown (678)
· Interrogation

· Direct questioning

· Words or actions on part of police that they should have known were reasonably likely to elicit an incriminating response.  Innis (680)  

· Not responsible for unforeseeable results.

· Not responsible for suspect speaking to third party with knowledge that police are listening.

· Confrontation with incriminating evidence is interrogation.  Edwards v. AZ (685)
· Routine booking questions allowed, questions outside routine prohibited.  PA v. Muniz (686)
· Only applies to questioning by police – undercover agents cannot ‘coerce’ in way protected by Miranda.

· May be waived voluntarily, knowingly and intelligently

· Must show suspect actually understood rather than merely heard and pretended to understand warning.  Moran v. Burbine (692)
· Focus on police misconduct not suspect state of mind.

· Conditional waivers must be honored.  Barrett (696)
· Tested by same voluntary standard as non-Miranda protected confessions.

· Waiver of invoked right to silence must be “scrupulously honored” – reasonable waiting period before questioning may be resumed.  Michigan v. Mosley (703). Right must be clearly invoked and applies to all crimes.

· Waiver of invoked right to counsel requires initiation of contact by suspect.  Edwards (706).  

· Must be clearly invoked and extends to all crimes.

· Government must prove voluntary waiver then also voluntary confession.  Bradshaw (707)
· Exceptions:  

· Miranda defective but “voluntary” confession may be used to impeach the defendant.  Harris v. NY (660)
· Pre-Miranda silence (pre and post arrest) admissible to impeach self-defense and other explanations.  Fletcher (664)
· Fruits of voluntary but Miranda-defective statements admissible.  MI v. Tucker (665), NY v. Quarles (670)
· Subsequent mirandized confessions clear Miranda-defective statements’ taint.  OR v. Elstad (667).  If there has been sufficient time between statements to show the two statements were not part of the same “continuous process.”  Carter (669)
· “Overriding considerations of public safety” justify failure to apply Miranda.  Quarles (671)
· If statements if voluntary

· Ex:  to find loaded gun thrown into crowded area by suspect, may ask suspect if they are carrying drugs or needles on their person.

· 6th Amendment

· Invocation

· If in doubt, invocation was of 6th amendment right rather than 5th amendment right.

· Must be made clearly and unambiguously.

· Right only attaches at indictment.

· No right during psychiatric interview.

· Effect

· After invocation, no questioning may be carried out without presence of counsel.  Massiah (719)
· Questioning consists of any situation police deliberately elicit information from defendant.  Brewer v. Williams (723)
· This applies to police and agent questioning.  Agent must be employed at time of elicitation.  

· Agents and police may listen to purely voluntary statements but may not intentionally create a situation likely to induce statements.  Henry (733)
· No protection from investigation of other crimes.  Maine v. Moulton (736)
· Waiver carries same standards as Miranda, but burden of proof to show knowing & voluntary waiver is higher.

· Violation is a due process violation and requires suppression of fruits – similar to 4th amendment standards.
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