CRIMINAL LAW OUTLINE
Alysa Zeltzer, Semester I, 1998
I. Ch.1-- FRAMEWORK OF LAW
A. Theories of Punishment

1. Retribution

a. Pros— Makes us feel better, especially victims.

               b.    Cons— Barbaric and uncivilized 



 --- No constructive purpose



 --- Too emotional, blocks reason

                              --- Criminal system is to protect society, not the individual



 --- hard to determine sentence

       2.   Removal From Society

 a.    Pros -- Keeps criminals from hurting society

         -- People feel safer

b.   Cons-- Can’t always tell which criminals are dangerous

· People will eventually get out and the longer in jail, the more dangerous they get

3.   Reformation

a.   Pros—creates good citizens

· makes us happy about the penal system

b. Cons—expensive

· Politically difficult (if college education is given to all prisoners, joe taxpayer asks who is paying for his education?)

· Questionable results (prisoners can make themselves looks good for the paroleboard and not really be reformed)

· Different sentences for the same crime

4. Deterrence

a. Pros—reduces crime

· since it is always there, may stop one form even considering a crime

· works well for premeditated crime

b. Cons—difficult to assess deterrence

· does not work well with impulsive crime

B. SENTENCING CONSIDERATIONS

1. Issues

a. What are the proper grounds for sentencing (rehab, deterrence, etc..)

b. What type of punishment (if isolation theory, a well guarded “warehouse”.)

c. Who should decide:

1. If legislature: specify exact sentences & leave little discretion to judges & may abolish parole boards

a. Pro: consistent sentencing

b. Con: re-election mentality of politicians not fair to criminals, cannot predict in advance, wipes out parole for good behavior

2. judges would have broad discretion

a. Pro: judges could weigh relevant circumstances

b. Con: inconsistent sentencing, not efficient

3. Parole Board

2. Proportionality

a. Punishment for crime should be graduated and proportional to offense 

b. Determining the sentence

1. gravity of the offense (violent v. nonviolent)

2. sentence imposed on other criminals in same jurisdiction

3. sentence imposed on other criminals in other jurisdictions

4. magnitude of the offense ($100K v. $100)

5. attempt v. success

c. What should be punished

1. generally, criminality and morality agree but not always

a. ISSUES

b. What is the nature of the harm to the person, property, and social fabric by crime? Practice.

c. If the practice does cause social harm, is crime. Law a good weapon to use against it?

d. If the practice does cause social harm, what are the costs of using crime? Law to attack it? (economic costs, burden on courts)

C. CONSTRAINTS ON CRIMINAL JUSTICE SYSTEM

1. Adversary System (Trial by battle)

a. Pro: Truth emerges from two diff. viewpoints

b. Con: Clearly that is not realistic (disproportionate skill of counsel, selective choice of witnesses, some areas of testimony may be avoided (isn’t helpful to strengthen either side’s case)

2. Constitutional Restraints

a. Right to Privacy

· may be greater in the home (sodomy case: Bowers v. Harding)

b. Proof Beyond a Reasonable Doubt

1. Stakes in criminal trial are very high

2. In a civil case, an error in favor of the Defendant us no worse than an error in favor of the Plaintiff, but in the criminal system, convicting an innocent man is much worse than freeing a guilty one.

        3.   Due Process Restraints

· Fair Warning—D must have warning that an act is criminal

· Benefit of doubt in interpretation of the law generally goes to D.

1. Ex-Post Facto—prohibited by the constitution/  Law is ex-post facto, if it:

2. Makes action done before passing of the law, where act was innocent at the time occurred, criminal.

3. Makes a crime greater than it was when committed

4. Changes the punishment from when it was committed

5. Changes rules re: evidence admitted, testimony, etc.. from when act committed

        4. Vagueness

a. law void for vagueness:

1. when it fails to give person of ordinary intelligence. Fair warning that act is criminal. 

        2. The language does not intelligibly forbid a definite course of action.

b. Application

1. vagueness needs to be shown in particular case. B/C law is vague in some cases does not mean its vague in every case.

2. one exception is when dealing w/ the 1rst amendment, vagueness needs to only be shown generally even if it is clear in particular instance. case.

b. Example-- Vagrancy Laws (Papachristou)

1. makes activities criminal which by modern standards are innocent (ex. Nightwalking, loafing)

2. places unfettered discretion in hands of police

3. status offense

4. Model Penal Code Solution

a.  can only arrest for prowling or loitering if suspect causes harm.

b.  factors that cause alarm

-- flight by actor at appearance of officer

-- refusal to identify oneself

-- effort by action to conceal oneself or an object

5. Other examples of potentially vague laws

a. Riot: at common law, when 3+ people assembled in a violent or tumultuous manner

b. Unlawful Assembly- a meeting of 3+ people w/ common plan to carry out riot

c. Rout—those who have assembled unlawfully and are en route to a riot

d. Disorderly conduct—commonly punished by statute covering such things as unreasonable noise in a public place, obstructing free passage in public place, public drunkenness. 

A. COMMON LAW CRIMES

1. Treason: An act against one’s superior

a. High treason: action toward killing the king or levying war against the king.

b. Petty Treason: killing of husband by wife, master by servant, ecclesiastical superior by cleric-—eventually incorp. Into murder

2. Felonies

a. Common Law Felonies

1. Criminal homicides (murder & manslaughter)

2. Rape—unlawful carnal knowledge without consent

3. Arson—malicious burning of the dwelling house of another

4. Larceny—trespassory taking and asportation of tangible personal property.

5. Robbery—C.L. larceny from the person or his presence involving violence or intimidation.

6. Burglary—breaking and entering of a dwelling house of another at nighttime w/ intent to commit a felony therein.

7. Mayhem—malicious infliction of serious injury resulting in loss of fighting ability.

8. Escape—from prison.

9. Sodomy—anal intercourse w/ or without consent.

10. piracy

b. common law punishments for felonies include: death, mutilation, or forfeiture of all one’s property.

c. Modern felonies are any crime punishable by death or imprisonment of over 1 year.

--- Just b/c the actual penalty received in less than one year doesn’t mean its not a felony.

3. Misdemeanor (or Trespass)

a. any crime that isn’t a felony (assault, forgery, indecent exposure, etc.)

b. at common law, punishable by fine or whipping

c. modern misdemeanors are punishable by fine or less than one year in prison

II. Mens Rea & Actus Reus

III. Actus Reus

1. Actus Reus: The guilty act: the act is criminal

--ex: in rape, the act of intercourse w/o consent is the actus reus

a. sometimes actus reus includes some surrounding circumstances

Ex: Murder


--Pulling the trigger (act)

· bullet killing person (circumstance)

· if bullet misses, its not murder even though the proper act was committed along w/ the appropriate mens rea.

2. 3 Elements of Actus Reus

A. Defendant’s conduct (act or omission)

1. absent some special circumstance, there is no legal duty imposed to help someone

2. some special circumstances

· some type of relationship between D and victim

· contractual relationship between D and victim (ex: police officer) 

· if D is at fault

3. If you do attempt to help, you cannot leave victim worse off

B. Voluntary conduct

1. Involuntary Presence

a. it is only the criminal act, which needs to be voluntary, not the D’s mere presence in location where crime occurs.

Ex—A prisoner who kills a fellow inmate is guilty of murder even though he is involuntarily in prison. 

b. if being present in a specific location is a required part of the crime, involuntary presence is a defense.

--Ex: if offense is public drunkenness

· D gets drunk in his home (legal)

D is physically forced t a public place against his will

D is not guilty

2. Involuntary Possession

a. A person cannot be guilty of a possession offense if he comes into possession:

1. involuntarily

2. unaware of the possession

3. after becoming aware of possession but before having sufficient chance to get rid of possession.

3. Involuntary Acts

a. in the case of an involuntary act, the law claims no act occurred.

b. A body movement which is not willed (reflex, convulsion, during unconsciousness) is considered involuntary.

c.  Most acts by intoxicated or insane people are not treated as involuntary

C. Causation (relationship exists between conduct and consequences)

A. Mens Rea

1. Mens Rea: Guilty mind, concerns the wrongful attitude of the accuses which accompanied the actus reus

2. Common law

a. mens rea requirement requires Malice

b. Malice : 

1. actual intent to do harm 

2. recklessness as to whether such harm should occur or not

3. Model Penal Code View

a. generally, a person is guilty of an offense unless he acted purposefully, knowingly, recklessly, or negligently.

--- Different crimes require different levels of ability.

b. Purposely: It is his conscious object to engage in conduct that accrues such a result.

He is aware of the existence of any needed circumstance or believe/hopes they exist

c. Knowingly: he is aware that his conduct is of that nature/that circumstances exist

            He is aware that his conduct will cause the result

d. Recklessly: he consciously disregards a substantial risk that the result will occur

To disregard the risk would be a gross deviation form the conduct of the average law abiding citizen.

e. Negligently: he should be aware of a substantial risk that the result will occur

1. stupidity can be a defense but it is up to the jury

2. preoccupation or being in a hurry is not a defense

3. in most cases, negligence alone is insufficient to convict (but there are exceptions)

f. Determination of Culpability

1. the necessary level of culpability must be proved w/ respect to each material element of the crime.

2. Material Elements may be:

a. nature of forbidden act

b. result

3. to determine recklessness, must look from the actor’s POV

a. was he aware of the risk?

b. Was he aware of how substantial the risk was?

c. Was risk justified?

d. Was conduct a gross deviation in view of actor’s view of the circumstances?

4. to determine negligence, take an objective view

a. should he have been aware of the risk?

b. Should he have been aware of how substantial the risk was?

c. Does failure to realize the risk justify condemnation?

IV. CONCURRENCE OF ACTUS REUS AND MENS REA

A. Generally, if there is no mens rea, there is no crime

B. If one aims to commit a greater offense but only commits the actus reus of a lesser offense, D can only be guilty of the lessor offense or an attempt (if applicable)

1. Ex: A wants to kill B

2. A only succeeds in wounding B

3. A is guilty of battery or attempted murder

C. If mens rea for lesser crime but actus reus of greater crime:

1. under common law—convict of greater crime, D takes risk

2. modern view—conviction of lesser crime

D. Wrong Victim—Generally, there is free substitution of victims as long as there is proper mens rea for the crime itself.

1. Ex:  A wants to kill B

2. A actually kills C either by mistaking C for B, or by accident

3. A is guilty of killing C

E. If mens rea and actus reus occur within reasonable time, the mens rea carries over, if too far apart, it doesn’t.

Absolute (Strict) Liability Offenses
A. Absolute Liability: a crime even w/o mens rea, generally appears in regulatory areas (traffic, health, and safety codes) where there is a great volume of infractions w/ small penalties

1. In absolute liability crimes, penalties are relatively small and conviction does no grave damage to offender’s reputation, otherwise it would violate due process.

2. Even in strict liability, the actus reus must be proved

V. Mistake

A. Mistake of Fact

1. an honest and reasonable belief in a state of facts which, if they existed, would make a D’s act innocent, affords an excuse for doing what would otherwise be an offense.

2. Generally, not a defense to absolute liability crimes

3. The predominant view for specific intent crimes (rape, intent to murder, larceny, assault, etc.) is that an honest belief is enough for a defense

Ex. Intent to murder; if honest belief one is acting in self-defense, it is a defense.

Intent to rape; an honest belief of consent is a defense

Larceny: if an honest belief of claim of right is a defense.

B. Mistakes of Law

1. mistakes of law generally not held to be a defense

2. reliance on an attorney’s advice is not a defense of mistake of law

3. reliance on authority of judge is generally sufficient to defend against a mistake of law

VI. II. ASSAULT, RAPE, BIGAMY, & RELATED OFFENSES

A. Assault: 3 Crimes, same name

1. Attempted Battery

2. Criminal Battery: unprivileged, intentional touching of another

· definition has been expanded to include unintentional but negligent touching of another

· it is generally held that even though a battery through negligence includes no intent, it DOES still include an assault. 

3. Civil Assault-- An act which causes reasonable apprehension of bodily harm in another person.

4. Aggravated Assault: statutory assault which includes added factor or special circumstances stated in statute. 

1. Some Examples

a. assault w/ deadly weapon

b. assault w/ intent to rape

c. assault w/ intent to murder

d. assault on child/police officer

5. Consent

a. in crimes such as assault, battery, murder, consent is not an adequate defense.

1. Difference between assent (yes) and consent (legally effective yes)

2. Not effective if procured through duress or deception, must be voluntary

3. consent may relieve civil liability

4. criminal offenses are not viewed as offenses against the victim but against the public.

B. Abduction

1. abduction was not a common law crime, it was always statutory so the definition varies from jurisdiction to jurisdiction

2. Abduction: if any person should take an woman against her will unlawfully, and such woman had substance in the form of lands or goods or was an heir apparent of her ancestor, such person should be guilty of a felony.

3. Abduction was generally protection of heiresses

4. Generally an absolute liability offense

5. Many modern abduction statutes apply to both male and female.

C. Bigamy- marriage to another while your spouse is alive.

1. not a common law offense, always statutory

2. generally absolute liability

a. dispute as to whether there should be liability when there exists an honest and reasonable belief that spouse is dead

b. generally, if evidence of death is sufficient for a probate court to distribute a spouses belongings, the belief is a defense to bigamy

c. Model Penal Code allows as a defense for bigamy:

· belief of death

· living apart for 5 yrs and spouse is not known to be alive.

· belief that a faulty divorce or annulment is valid

D. Rape

1. Rape: Unlawful carnal knowledge of a woman by a man by force and w/o her consent

2. Carnal Knowledge: penetration of the female sexual organ by the male organ; the slightest penetration is enough, emission of semen is not required.

3. By Force and without her consent: at least some force is a central element, although it need not be more than necessary for penetration

· threats can replace force (threat of death, injury, threat of arrest)

· Fear of threat must be reasonable

4. Generally, a belief as to consent has to be reasonable, however it has been held that it only needs to be honest.

5. At common law, a woman’s failure to resist, make prompt complaint, or have a good reputation was evidence of consent.

a. modern view does not agree

b. rape shield provisions protect woman from inquiry into past sexual behavior except 2 instances:

1. where D alleges no intercourse and an explanation is needed for presence of semen.

2. Past sexual conduct between D and victim

6. at common law, a husband couldn’t be guilty of raping his wife b/c:

a. marital intercourse is not unlawful

b. wife was husband’s property

c. marriage is consent

d. courts shouldn’t concern themselves w/ marital fights

7. at common law, no male under 14 was capable of penetration and therefore, couldn’t be convicted of rape

8. Modern Law statutes

a. some examples of changes from common law

1. division of rape into degrees and aggravated statutes

2. consolidation w/ sodomy and other related offenses (rape is no longer confined to intercourse)

3. consolidation w/ statutory rape

4. consolidation w/ assault

5. lack of necessary force w/ physically and mentally handicapped

6. abolition as an alternative to force

7. fraud as an alternative to force

a. Fraud in the Factum: fraud as to the actual act; no consent; rape

b. Fraud in the Inducement: where victim consents b/c of fraud by D; not rape.

E. STATUTORY RAPE

1. Statutory ape: unlawful carnal knowledge by a man if she is under a legislative age, regardless of consent

2. Statutory rape is generally absolute liability—mistake as to age is no defense.

3. In some jurisdictions, marriage to a girl under the legislative age wipes out statutory rape

1. III. THEFT

a)   A. Original Common Law Larceny

1. Larceny: the trespassory caption and asportation of the tangible personal property of another w/ intent to deprive permanently w/o claim of right.

a. Trespassory

1. taking possession w/o rightful owner’s consent or taking possession from another whom has a superior possession.

2. If one has lawful possession of goods he can’t be guilty of larceny even if goods don’t belong to him b/c there is no trespass.

b. Caption (taking)

1. if the goods are handed over, there is no caption

2. caption can be performed by an innocent 3rd party

--Ex: someone who doesn’t know it is not D’s property (a trained monkey)

3. must be aware of the taking

c. Asportation (carrying away)

1. at common law, when every atom was moved from original location

2. as soon as sufficient asportation occurs, the theft has occurred.

3. Unauthorized use of property is not taking it

4. Must be aware of the asportation

d. Property subject to Larceny

1. must be corporeal and movable (may be valueless)

2. real property is not subject to larceny

· at common law, fruit on a tree is part of the land and therefore, real property

· if fruit is off the tree and has sat there for awhile, it becomes personal property and subject to larceny

3. animals: 

a. livestock and noble animals—may be subject to larceny

b. pets and wild animals may not

4. Modern View

· services and information may be stolen

· property extended to mean anything of value (fixtures, electronic data, land, etc..)

e. of Another

1. at common law, theft by a joint owner was not possible, now it generally is, if the taking is beyond the co-owner’s authority

2. at common law, theft by a spouse was impossible now many statutes allow for spousal theft

· model penal code allows for spousal theft after separation

3. custodian may be guilty of larceny b/c they don’t have legal possession

· servants (person whom employer has a right to control how  he does his job)

· customers, guests

Ex. Master gives money to servant—custody

      A gives money to B’s servant to give to B, B’s servant has possession (Rex v. Bazely)

· this problem led to embezzlement

f. Intent to Deprive Permanently

1. at common law, if something is taken w/o intent to deprive permanently, it wasn’t larceny.

2. It is enough to deprive person of significant value of the item

a. if A takes a quart of milk from B but plans to return it in a yr.

b. In a yr, value of milk is gone, therefore= larceny.

3. intent to abandon property where the owner is not likely to get it back is the same as intent to deprive permanently.

4. Conditional intent to deprive:

a. if  A steals B’s wallet w/ intent to keep it if there is money in it.

b. This is usually enough for larceny.

5. taking w/ intent to pay for an item if it is for sale, and there is reasonable and honest belief of present ability to pay, it is not larceny.

6. Intent to deprive permanently must be present at the time of taking for it to be larceny. 

a. if only seconds separate the taking and forming of intent, may be larceny.

b. If taking is innocent and D later changes his mind and decides to keep it, it is not larceny.

EX: D finds property belonging to B, D intends to return it, a few hours later D changes his mind, there is no larceny.

g. Without Claim of right—An honest belief of claim of right is a defense (need not be reasonable)

1. extensions of common law larceny.

  2. Extensions of C.L. Larceny

a. Theft by servants

1. at C.L., not possible b/c they got possession

2. fiction of custody introduced 

a. servants, guest, buyers, and inspectors only get custody so they can commit larceny.

b. Embezzlement—Fraudulent conversion of personal property by a person to whom it was entrusted either by or for the owner.

1. D must have possession at time of crime

2. Possession must be lawfully obtained from 3rd party

3. D is fiduciary (servants, lawyers, guardians, not bailees) Fiduciary = places master’s rights before their own.

b. Conversion serious interference w/ the rights of the owner (selling, damaging, withholding)

c. Claim of right is a good defense

d. No intention to deprive permanently needed, intent to repay is no defense

e. For embezzlement of money, there must be EARMARKED fund.

c. Larceny after trust

1. reverse of embezzlement

a. A and B have fiduciary relationship, A gives money to B to give to C, B keeps money = Larceny after trust

b. A and B have fiduciary relationship, C gives money to B to give to A, B keeps money = Embezzlement

d. Larceny by Bailees

1. orig. bailee could not be guilty of larceny b/c he was in lawful position.

2. Breaking bulk—if bailee breaks bulk, the bailment is ended b/c the property was bailed as a whole and the possession reverts back to the owner so bailee can be guilty of larceny.

3. A bailment must be of a specific or earmarked thing.

a. if A gives B $100 to give to C but B can give C a different $100, it is not a bailment.

4. Fungible – larceny to separate from the whole (i.e. stealing from basket of corn)

5. Non-fungible – not larceny to separate if they are not in a container.

e. Delivery by Mistake

1. D must know it is a mistake when receiving it or else it is not larceny.

2. If he discovers mistake after taking possession, its not larceny b/c intent and taking possession must occur together.

3. today, larceny begins at the time of existence  of intent.

f. Theft by Finders

1. the finder is aware of who the owner is and does not make a reasonable effort to find the owner.

2. Intent to deprive permanently at the time of finding

3. An innocent finder who later changes his mind is not guilty.

g. Larceny by Trick

1. same as larceny except fraud replaces force. 

2. Distinguished from false pretenses in that title does not pass in larceny by trick, D only obtains possession.

3. If the thing is later sold, the V cannot get the thing back; may get proceeds of sale though.

4. More serious than false pretenses.

h. Larceny by false pretenses

1. when through a false representation of a past or existing fact, one obtains possession and title to property. 

2. Representation must be of fact, not an opinion, and it must be w/ intent to defraud.

3. At C.L., a future fact or false promise is not sufficient for false pretenses. 

4. Victim must rely on the false pretense (RELIANCE)

5. The representation must be false at the time the property is transferred, a statement that becomes true at the time of transfer is not false pretense.

6. An honest belief that the representation is true is a defense.

7. Claim of right is a defense.

3. ROBBERY – larceny from the person or in his presence by violence or intimidation.

a. larceny is required

b. “in one’s presence”

1. person is close enough to property to be able to stop robber in absence of violence and/or fear imposed by robber.

2. Within a house is sufficiently within one’s presence if the victim is somewhere in the house.

c. Violence or intimidation:

1. physically overcoming some protective force.

2. Resistance before or during the taking, not after. 

a. D not guilty of robbery when snatching a purse, unless woman is aware of the stealing and grips the bag in defense.

3. threat during escape or violence to retain possession after taking is not robbery. 

d. Mens Rea: intent to steal must concur with Actus Reus (violence, threats, or taking)

e. Defense: claim of right b/c larceny element, however, D can still be guilty of assault. 

1. EX: D intends to batter V and does so. Once V is out cold, D decides to steal V’s wallet. The second act is larceny not robbery b/c unconscious victim cannot be aware of force or intimidation. The first act is Assault/ Battery.

  4. EXTORTION – property obtained by threat of future harm. 

a. At C.L., corrupt taking or collection of an unlawful fee by a public official under color of his office, misdemeanor. 

b. Modern Law, attempt to obtain property of another, with his consent, induced by wrongful use of actual or threatened force, violence, or fear, or under color of official right.

c. Mens Rea

1. intent to deprive permanently

2. Courts split over whether claim of right is viable defense.

d. Extortion v. Robbery

1. extortion is future rather than present threat

2. extortion involves reluctant consent rather than no consent.

3. Extortion covers most threats that do not amount to robbery. 

e. Extortion v. Bribery

1. very similar and can operate from the same fact nucleus. 

2. Bribery is giving or taking money for the purpose of improperly influencing official action and is seen as a victimless crime compared to extortion which evolved out of robbery.

3. In bribery, both parties are guilty, whereas in common law, only the public official could be guilty of extortion.

 5. ENTRAPMENT – defense to theft offenses when a D who was not predisposed commits a crime as a result of a gov’t inducement.

a. Two Tests:

1. Subjective Test – focuses on predisposition of D.  Would D have committed crime anyhow?

2. Objective Test – (minority view) focuses on police conduct and whether the acts of the officers produced the commission of the crime regardless of the predisposition of D (Pro: easier to determine nature of police conduct than predisposition of D

3. N/A to very serious offenses like murder b/c anyone who commits such an offense is probably guilty even in light of some inducement from a state agent (state agent is probably guilty too!)

   6. RECEIVING STOLEN GOODS – receiving or retaining property known or believed to be stolen w/ intent to deprive the owner.

a. At C.L., there was no punishment for receiving stolen goods or accessory after the fact in common law larceny.

1. misprison of felony: failure to take some action to prevent felony or help  catch felon. 

2. Compounding a felony; one who agrees not to prosecute a felon for some consideration. 

b. Actus Reus

1. receiving stolen goods (actual or constructive possession, control or title)

2. larceny was committed by someone else (larceny & receiving stolen property are mutually exclusive)

c. Mens Rea

1. D does not need to be certain the goods are stolen – the test is whether D actually believes they are stolen (dealers are held to a higher standard of knowledge)

2. Intent to deprive permanently

3. Claim of right is a defense.

d. Difficulties

1. hard to prove goods are stolen or if person in possession is the thief or receiver. 

2. Proving knowledge is difficult. So many statutes contain presumption of knowledge clauses based on logically presumptive inferences.

3. Want to punish receiver just as badly b/c they are often masterminds of the crime ring. 

7. FORGERY

a. at C.L., it was a misdemeanor (later made a felony by statute). It is the fraudulent making of a false writing having apparent legal significance or altering a legally significant instrument w/o authority and with intent to defraud. 

b. At C.L., nothing was obtained. Obtaining was committed though UTTERING (knowingly passing the validity of a forged document.)

c. The forgery must tell a lie about itself – either about the document itself or its maker, not a lie about what is written. Not an extrinsic lie, which is false pretenses (such as padding work hours)

d. The document must have apparent legal significance such as deeds, contracts, or anything that entitles someone to something.  (false Picasso painting is not of legal significance and is not forgery.

e. EX: real driver’s license with a false birth date is not forgery.  A home-made license of paper, lamination, and glue is forgery. 

f. Check on nonexistent bank account or w/out sufficient funds is not forgery.

  8.CONSOLIDATION OF THEFT OFFENSES

a. theft law became very complicated and distinctions between offenses became very tenuous.  Judges eventually did not want to carry their legal fictions into the area of stealing and the legislature did not want to touch definitions of common law larceny—So more and more statutory offenses were created. 

b. Reform in the form of consolidating the C.L. and various statutory crimes into a single crime. “Larceny” or “theft” solved problem of being charged with one offense but being guilty of another. 

c. Exclusions from consolidation:

1. Robbery – b/c element of violence warrants more severe treatment.

2. Forgery  Extortion– b/c there is no taking

3. MD consolidated theft statute 341

VII. IV. ARSON, BURGLARY, & KIDNAPPING, ETC

A. Arson – the malicious burning of the dwelling house of another

1. Malicious

a. deliberate, purposeful intent, gross negligence can also be enough (depraved heart)

b. does not necessarily mean ill-will or malevolence

c. mere accident is not suet mens rea

d. defenses: justification, necessity, and consent if no danger.

2. Burning

a. there is no need for total destruction or even considerable damage

b. slightest ignition of building is sufficient

c. fire need not blaze; charring is enough (destruction of wood fibers is key)

d. mere blackening by smoke is not enough

e. putting a fire into or toward a house which does not catch is not arson

f. if explosives are used and they merely catch fire to splinters severed from the structure, it is not arson

g. fire started in indirect or unusual ways may still be arson.

3. Dwelling house

a. any man’s actual place of abode is a dwelling house, even if it is squabble or mobile.

b. To be a dwelling, it must be used as a place to sleep in.

1. vacation home is considered a dwelling.

c. one building may contain the dwelling of several people (apts)

d. actual presence of the person whose dwelling it is , is not necessary.

e. A man may have more than one dwelling house

f. Dwelling house includes structures within the curtilage

1. to be within the curtilage, building generally has to be one where humans are likely to be found (not a doghouse)

2. if the dwelling and other structures share a common wall, it will generally be within the curtilage.

g. a house which no one has moved into yet, or one which is abandoned  is not a dwelling

4. Of Another

a. a dweller cannot commit arson to his own dwelling

b. a tenant in an apt or who rents a room in a house can be guilty of arson to his own room or apt. b/c of danger to rest of the building. 

           5.     Modern Arson Statutes

a. many include arson of one’s own property b/c of danger to others (firemen, neighbors)

b. usually will not include personal property unless done to defraud insurance.

c. Arson w/ intent to defraud insurance is a felony under most statutes and includes personal property and one’s own property.

1. intent to defraud insurance may generally be inferred from circumstances

2. it is enough if perpetrator believes the property can be insured

d. if perpetrator is unaware of insurance, no conviction

e. often modern statutes do not limit dwellings (but lesser punishment for non-resident buildings)

f. MPC –

1. C.L. arson limited to fires intentionally started or an explosion intentionally started

2. Statutory arson to collect insurance

3. Intentionally starting a fire or explosion that places a building or person in danger

6.   House Burning

a. C.. misdemeanor of intentionally burning anyone’s own dwelling if it was situated in a place which would endanger other houses

B. BURGLARY – breaking and entry into the dwelling house of another at night w/ intent to commit a felony therein.

1.Breaking

a. making an opening of the building by trespass

b. generally getting through the last external barrier is breaking (i.e. one breaks through a shutter, but stops before breaking through a window = is not breaking

c. entering through an open door or window is not breaking, BUT opening a door/window even if unlocked is breaking

d. the door/window need not be outside, a door to a room or part of the house is sufficient

e. opening of furniture which is built into the building is breaking; merely fastened to the house is not enough

f. entering by false pretenses is constructive breaking, so is coming down the chimney

g. one w/ authorization to enter premises. Doing so w/ felonious intent, is not breaking. 

h. Required mens rea for breaking is knowledge.

i. At C.L., a breaking to exit is not a breaking. 

      2. Entry

a. one part of person or tool to be used for felony must cross imaginary boundary line

b. only part of the person is required for entry

c. B&E must be related (enter through same window broke)

d. Instrument/tool: if insertion was for purpose of completing felony, then it is entry. If only for breaking, not entry.

e. Burglary is complete upon the entry

f. Mens rea for entry is knowledge.

       3. Dwelling

a. human habitation (someone sleeps the, same as arson)

b. hotel rooms remain the dwelling if innkeeper if he lives on premises

c. person may have multiple dwellings.  Curtilage—buildings close by within fence or in connection w/ actual dwelling house are all part of the dwelling for burglary purposes.

        4. Of Another

a. a dweller cannot commit burglary of his own dwelling unless a part of the dwelling is the dwelling of another (i.e. rented room)

        5. Nighttime

a. usually defined between one hour aft suet to one hour before sunrise

b. twilight does not count as nighttime.

c. Regardless of moonlight and artificial light, it is night

d. Both breaking and entering must happen at night, although they can happen on different nights

e. Some jurisdictions have eliminated the nighttime requirement and punished daytime burglaries less severely.

f. Intent to commit a felony

g. To be guilty of burglary, the intruder must enter w/ intent to commit a felony

h. If someone enters w/out intent to commit a felony, but does commit a felony, there is no burglary

i. It is not necessary that the crime be carried out.

j. Some courts hold that an unexplained intrusion into the dwelling of another at night will support a presumption of intent to steal.

k. B/C petty larceny was a felony at C.L., it is included in burglary even though it is usually a misdemeanor.

l. Therein implies intent to commit felony within dwelling however JB thinks otherwise.

         6. Modern burglary statutes

a. many modern statutes do not require:

1. occurrence at nighttime

2. a breaking

3. involving a dwelling or its curtilage

b. often statutes include aggravated burglaries

c. MPC –

1. any occupied structure

2. nighttime is 30 min. past sunset and 30 min. before sunrise

3. abandoned structures cannot be burglarized

4. code does not permit conviction of both burglary and the intended felony unless it is 1rst degree felony

5. has aggravated burglaries 

a. with weapon

b. if someone’s injured

          7. Criminal Trespass

a. stat. Misdemeanor of entering or remaining unlawfully on another’s premises even without intent to commit a crime.

C. KIDNAPPING – at C.L., the forcible abduction/ stealing away of a man, woman, or child from his own country and sending him into another; a misdemeanor at C.L. but a felony under most statutes.

1. derived from four earlier C.L. misdemeanors

a. Abduction – taking an unmarried girl under certain age out of her fate’s possession

b. Child Stealing – to lead, entice, detain, or take a child under a certain age with intent to keep or conceal from parent, guardian or other person having lawful care thereof. 

c. False imprisonment – intentional, unprivileged confinement (no asportation required)

d. Common law kidnapping – the forcible abduction of a man, woman, or child from his own country and sending him/her into another

2. Statutory Changes – widely expanded, broadened, consolidated and made a felony

a. fraud, enticement can be in lieu of force

b. confinement, secret confinement, detention or taking to another place in the vicinity is sufficient

c. in MD, definition is “unlawful confinement and transportation”.

3. MPC

a. purposes of kidnapping

1. to hold for ransom or reward

2. to hold hostage

3. to facilitate commission of felony or flight thereof

4. to inflict bodily injury or to terrorize victim or another

5. to interfere w/ performance of gov’t/public function

b. usually 1rst degree unless victim is released alive and in safe place prior to trial, then 2nd degree

c. if child under 14, then without consent of parent/guardian

4. Merger Doctrine

a. where the detention of the victim is merely incidental to the commission of other crimes and victim is not injured more due to kidnapping elements, D cannot be convicted of kidnapping as well.

b. Most jurisdictions adhere to this view—So what would otherwise be kidnapping charge merges with the underlying crime charge.

c. Some jurisdictions adhere to harsher view of convicting D of kidnapping and underlying crime.

D. PROBLEMS WITH STATUTORY CONSTRUCTION

1. Plain meaning rule – take words in the ordinary way they are used

2. EJUSDEM GENERIS – construe catchall term narrowly in comparison to specifics which preceded the catchall phrase

a. courts adhere to this doctrine b/c they do not want to misinterpret the legislative intent.  If something is not explicitly mentioned, courts did not want to add it w/out solid reason.

3. Context Rule – look at context of words in the whole statute and the reason legislature enacted the statute in the first place to determine meaning.

4. Analogous Rule – looks to other statutes, legislative intent and history of statute.

5. Strict vs. loose construction – results b/c of inherent ambiguity of intent or purpose of legislature.  Usually courts stay away from loose construction for fear of misinterpreting legislative intent. 

a. JB thinks to avoid unjust results, courts should read reasonable limitation into statutes.

6. Basic Rule of Construction – First read statute for its literal meaning (no paraphrasing) If still in doubt, assume statute follows common law. 
V. HOMICIDE, JUSTIFICATION, EXCUSE, AND MITIGATION

A. In general

1. At C.L.,-- 3 divisions (no degrees)

a. Murder – characterized by malice and no justification or excuse.

b. Manslaughter – criminal killings without malice  

c. No criminal liability

2. Statutory laws created degrees based on mens rea

a. Class I – killer intends to kill or injure

b. Class II – no intention to kill or injure, but killer is reckless or negligent.

c. Class III – no intention to kill or injure and need not be negligent, but D is liable for causing death in the course of unlawful act.

B. Proof

1. 3 things must be proven for conviction

a. crime was committed

b. it was a crime (not an accident)

c. D was the one who committed the crime

2. Corpus delicti Doctrine – to convict, there must be more evidence than mere confession of D.

a. prosecution must show “substantial independent evidence” which would tend to establish the trustworthiness of the statements.

b. State may use pre-crime statements as evidence to support a post-crime confession

1. Ex: I’m going to kill victim

c. Corpus delicti doctrine does not require proof that the criminal act was that of 

3. In a homicide, there must be independent proof of :

a. a death occurred

b. death was caused by criminal ac of another

C. Intentional Killings (Class I)

1. Murder – homicide committed w/ malice aforethought

2. Knowledge is sufficiently equal to purpose except where purpose to kill is legislatively required for 1rst degree. 

3. Malice (2 elements)

a. Affirmative element: intent to kill or cause bodily harm

b. Negative element: absence of justification, excuse, or mitigating factor

c. If there is proof of the intentional./ affirmative part, the 2nd element (negative) is presumed unless there is evidence to the contrary. 

4. Intentional homicides are presumed 2nd degree

D. Grading of Intentional Criminal Homicides

1. Origin of the degree formula

a. at C.L., all murders were subject to death penalty

b. states reduced # of exceptions by dividing murder into degree

c. problematic b/c it is hard to prove intention of killer and hard to prove premeditation and deliberation.

d. Solutions:

1. deadly weapon rule: allows presumption of intention to kill to alleviate problem of proving intention

2. Literalness of premeditation and deliberation: prevailing view is that it can be instantaneous (no significant lapse of time required) giving jury much discretion in determining 1rst degree murder.

e. Some cases can be misclassified by formula:

1. impulsive killings are not 1rst degree b/c no premed/deliberation, but they can be more serious and reprehensible than premeditated ones.

2. Mercy killings are premedit. And deliberate., but are not really as serious and killer is really not dangerous or likely to kill again. 

            2. First Degree Murder

a. requires premeditation, deliberation, and purpose to kill.

1. Premeditation – requires that D actually did reflect

2. Deliberation – requires a cool mind capable of reflection

b. Time Required:

1. PA view that only an instant is needed for premed and deliber.—(if clear fully formed purpose to kill( 1rst degree murder)

2. MD still requires a sufficient amount of time for D to weigh the reasons for and against and reflect upon actions to warrant distinction from 2nd degree murder.

3. CA is stricter and requires “planning activities”.

c. Premeditation. And deliberation may be found on circumstantial evidence

1. how and what D did prior to the actual killing directed towards it

2. facts about D’s prior relationship and/or motive to kill the V

3. facts about the nature of the killing from which the jury could infer that there had to have been a plan.

d. order of premed and delib irrelevant

e. premed and delib requirement is only difference from 2nd degree

            3. Second degree Murder – intent to injure w/o premed or delib.

            4. Manslaughter – unlawful homicide committed without malice aforethought

a. C.L. distinction (jury question)

1. intent to cause grievous bodily injury = murder

2. intent to cause lesser harm = manslaughter

b. Objective standard: what the reasonable person (not the D) would contemplate as grievous bodily harm

1. JB’s criticism: does the reasonable person really exist?

2. Smith case

c. Subjective standard; what the D would contemplate as grievous bodily harm

Criminal Justice Act 1967: overruled Smith Case and uses subjective approach


5. MPC Aggravating – Mitigating Approach

a. For death penalty, there must be at least one aggravating circumstance and an absence of mitigating circumstances

b. Aggravating Circumstances:

1. multiple murders

2. murders in the course of other crimes (i.e. rape)

3. w/ purpose of pecuniary gain (kill to get wife’s insurance)

4. murders by convicts

5. murders to avoid arrest or in attempt to escape

6. murders manifesting “exceptional depravity”

c. Mitigating Circumstances

1. lack of significant prior criminal record

2. mercy killings – participation or consent of victim

3. D’s belief in moral justification for his act (controversial—terrorist defense wont cut it)

4. Incapacitation of D (under control or domination of D)

5. D’s Youth

6. Provocation

a. C.L. Test – requires D to have acted under influence of passion (anger or other overwhelming emotions)

1. Subjective Part: it is not enough that many people would have become infuriated in the circumstance.  D, himself, must have become infuriated.  An unusually cool-headed person who manages to keep his temper cannot claim provocation.

2. Objective Part: the nature if the provocation must be such as might cause a reasonable person to act as D did.  Avoids rewarding the unusually bad tempered person for his lack of self-control.

b. Acts sufficient to get to a jury

1. mutual combat—if someone deals you a blow

2. most assaults

3. serious threats of imminent grave injury

4. sudden discovery of spouse in act of adultery (you can only use provocation defense for killing either spouse or lover, but not both—cooling down period)

c. Many jurisdictions have developed rules that certain kinds of acts are insufficient as a matter of law to amount to provocation:

1. Words of abuse (exception – disclosing adultery may be enough to get to jury)

2. Minor assaults and battery

3. Actions of the V taken in reasonable self-defense

d. Limits to Provocation Defense

1. type of provocation (see (b) above)

2. cooling off time

e. MPC Test (more liberal than C.L. test): “Reasonableness of such explanation or excuse shall be determined from the POV of a person in the actor’s situation (purposely ambiguous) under the circumstance as he believes them to be”

1. removes judge control (goes to the jury no matter what)

2. more subjective

3. expands emotions from just anger to include fear and extreme grief

4. allows for “slow burn” theory – build to rage might be considered (C.L. says no to this)

5. Probably would allow definite, significant and permanent characteristics of D to be considered – (gender but not age b/c age is usually not a relevant consideration)

f. Provocation as an aggravating factor

1. walking time bombs are dangerous

2. utilitarian view – the stronger the temptation, the stronger the punishment (JB thinks)

             7.   Arrest Powers

a. With a warrant the arrest is generally always lawful

b. Without a warrant

1. Police officer arresting for a felony

a. if committed in his presence

b. if not committed in his presence, but there is reasonable grounds

2. police officer arresting for misdemeanor

a. if within his presence (hears/smells/sees it)

b. presence is strictly construed

3. Private citizen arresting for a felony

a. if he knows the felony to be committed

b. reasonably believes he has the right person

4. Private citizen arresting for misdemeanor

a. breaches of peace within his presence

8.   Resisting Arrest at C.L.

a. lawful arrests – no right to resist (can be a misdemeanor for resisting lawful arrest)

b. Unlawful Arrests – D can resist with anything short of deadly force whether the officer uses excessive force or not b/c arrest is unlawful and an affront to one’s liberties

c. Modern resisting arrest rule: No right to use force to resist an unlawful arrest if the arrestee reasonable believes or knows the arresting officer is an authorized officer unless the officer used excessive force

1. D can claim self-defense when officer uses excessive force b/c the force makes the legality of the arrest irrelevant.

2. D doesn’t definitely know that arrest is unlawful – question for the court not the D b/c legality of arrest is often hard to determine even by lawyers and judges.

d. MD treats illegal arrests = CL provocation, therefore not more than manslaughter

e. Some jurisdictions hold that killing cannot be reduced from murder even though the arrest was lawful

9. HYPOS

a. Intent to kill ( 2nd degree murder b/c no premed and delib

b. Intent to kill w/ premed and delib ( 1rst degree murder

c. Intent to kill in self-defense ( no crime

d. Provocation leads D to kill ( manslaughter b/c impartial defense mitigates conviction

            10. Burden of Persuasion

a. in re Winship – state has to prove elements of the crime beyond a reasonable doubt

b. unconstitutional to shift burden of provocation to D (Mullane v Wilber case in Maine)

c. okay to shift B/P on D when it is not regarding a definitional element of the crime

d. MD: B/P is on the state except insanity defense in which B/P is on the D to prove insane by preponderance of the evidence.

E. JUSTIFICATION AND EXCUSE (Mens Rea factors of both can result in an acquittal)

1. Justification – D did the right thing and D is released from blame.


       a.     Self-defense (successful S/D = acquittal)

1. D must believe he is in danger. Actual facts make no difference.  What person knows or should know goes into reasonable person POV
2.     statutory modification of C.L. rule – when only some of the elements of S/D are   proven, it can be mitigating circumstance (partial defense) but not an acquittal (i.e. honest but unreasonable belief not sufficient for full acquittal)

3.     also supplies as defense to assault

4.     S/D must be same degree of force used by aggressor (i.e. A shoves B, B cant stab A)

5.     Oppressed person Syndrome – JB’s category for people who are “trapped”; more               sympathetic than provocation therefore penalty should be less than manslaughter; person  is still minimally culpable so not an acquittal 9i.e. abused wife who kills husband)

6.     Imminence – D must reasonably believe V is about to fulfill threat at the moment of killing for S/D. (Slow burn exceptions when D I sunder some type of syndrome such as battered wife syndrome)

      b.    Duty to Retreat: precludes V from asserting S/D when there is reasonable opportunity to                  safely retreat 

1.    MPC View – S/D is measured against necessity.  There was no necessity to kill in     S/D if use of deadly force could have been avoided by retreat. 3 conditions to invoke duty to retreat:

a.    Not in one’s castle (derived from early times when D had no other safe place to go)                 b.    D knows he can retreat safely

c.    D is about to inflict fatal force

 d.    Exception: does not apply to police officers b/c of arrest duties

e. Exception: If you are being attacked in an unprovoked felony, you have no duty to retreat (i.e.     kill robber to prevent robbery, only in some jurisdictions)

f. Critics – rule is unrealistic b/c the manly thing to do is hold one’s ground & society shouldn’t demand acts of cowardice

2. Supporters – better that the assailed should retreat than that the life of another be needlessly spent.  The rule might induce others to adhere to a worthy standard of behavior (defeatist view)

2. View 2 – (majority) adds condition to the 3 of MPC that D was an aggressor in bringing  on the incident.

a. Aggressive behavior = assaults, batteries, trespasses, verbal taunts (note: easier to be an aggressor than a provocateur)

3. When both are aggressors – neither may be justified in standing ground.

3. View 3 – (Holmes) no flat retreat principal. Failure to retreat is merely one factor in determination of D’s reasonableness. 

4.PERFECT RIGHT OF SELF-DEFENSE—meaning no duty to retreat and no limit on degree of force used but has to be reasonable to circumstances.—will be acquitted.

  5.IMPERFECT S/D—cant use deadly force and will be reduced to manslaughter. 

  6. Co-dwellers – courts split but minority holds that within house, D must retreat when   attacker is co-dweller.  Minority and MPC hold that D has no duty to retreat when attacker is co-dweller.

  7. Withdrawal v. retreat – withdrawal means that there is retreat, abandonment of flight and      knowledge of such by the other side.

a. Perkins thinks only malicious, serious aggressors must withdraw to have right of S/D.

b. MPC requires all aggressors to retreat and withdraw.

    c.  Coming to the aid of 3rd party – 2 views

1. D puts himself in shoes of person he is aiding (risky b/c he is guilty if 3rd person is   guilty – he acts at his own peril. 

2. Reasonableness Test – D can act if he acts reasonably.

       d.  Protection of Property

1. MPC allows use of deadly force to stop burglary when D thinks the burglar poses serious bodily harm and the use of deadly harm will not harm innocent bystanders.

2. Spring gun not justified b/c gun cannot make a reasonable mistake.

       e. Force against Fleeing Criminals

1. C.L. – D can use force to stop a fleeing felon (not misdemeanor). 

2. Today – there must be a danger (to person or others if V gets away) before deadly force is justified.

       f. Necessity – pressure of natural physical forces compels an actor to choose between 2 evils to avoid the greater.

1. Stephen’s view – an act which would otherwise be a crime is excused if the accused can show it was done in order to avoid consequences which could not otherwise been avoided and which would have been much worse. (i.e. A & B swimming at sea after shipwreck and get hold of plank not big enough for both.  A pushes B off and B drowns as a result. A is not guilty. )

2. MPC View – necessity affords a general justification for conduct that would otherwise be a crime.

a. Property may be destroyed to avoid spread of fire.

b. Ambulance can run red lights to save patient.

c. Honest but reasonable belief sufficient, except where mens rea for particular offense punishes for recklessness such as manslaughter.

d. Net saving of lives – ethically preferable to take one innocent life than to have many lives lost (A floods farmhouse to save city from fire. A justified.)

3. Limitations 

a. Person must have reasonable belief than an emergency existed and there was no other alternative available.

b. Person’s actions weighed against the harm reasonably foreseeable at the time. 

4. Medical Necessity – exists when doctor reasonably believes use of illegal drug is necessary; benefits derived from use are greater than the harm to be prevented; no legal drug is as effective & expert testimony corroborates. Doctor bears burden of proof to prove necessity by preponderance of the evidence. 

a. hungry man steals bread – C.L. would say no defense b/c there are probably alternatives. Today – Hard to prove necessity too.

b. Mountain climbers on a rope – the only way for A to save himself is to cut rope and B will fall off. Necessity b/c B has no chance of survival anyhow and A has the chance of survival. 

   2. EXCUSE – D did not do the right thing, but under the circumstances, act is understandable for some   reason. [Although act is wrongful, actor will not be held accountable.]

a. Duress

1. Duress is usually not a defense for intentional homicide but sometimes for reckless or negligent homicide.

a. only an excuse and not a favorable one for homicide b/c if D was able to kill V, he was probably able to do something to the duressor short of killing to get away.

2. MD View – duress is not a defense to homicide, but rather a mitigating factor to reduce murder to manslaughter. 

3. Elements:

a. Threat – by 3rd person directed at D

b. Fear – reasonable fear in D

c. Imminent danger – immediate or imminent (not future) harm.

4. Bodily harm – death or serious bodily harm

a. Duress tests:

b. Objective Test – (MPC View)—whether person of reasonable firmness in D’s situation would be unable to resist the threat.

5. Subjective Test – whether particular D was able to resist based on D’s character and situation (not temperament).

a. MPC View on Duress

b. favors the defense b/c actor should not be blamed for doing something he had to choose to do.

c. Objective test – does not take into account D’s personal capacity but bases on reasonable person’s capacity  to resist coercive pressures.

d. Threats may be less than serious bodily harm and may be directed to one other than D.

6. Imminence of threat not required b/c long, wasting pressure may break down resistance more effectively than immediate destruction.

a. Special Applications 

b. Coercion of wife by husband: woman had defense when crime done in front of husband (except murder) b/c of assumption that it was done under husband’s coercion. 

c. Military Orders – MPC says viable defense depending on whether D knew or should have known unlawfulness of the crime.

7. Escapes – Courts tend to reject duress excuses b/c many prisoner claim’s are frivolous. JB thinks courts are too harsh.

a. (Justification) Necessity v. Excuse (Duress)

b. Courts tend to be conservative in finding necessity requiring a net saving of lives. 

c. A 3rd party has the right to assist an actor in a justified act – not an excuse. 

1. b. INSANITY – legal term for group of people to be excused from criminal responsibility on grounds of legal policy.  

2. First question to ask in all insanity tests is whether D HAS some mental disease/disorder/defect that caused criminal act. –Must establish this no matter what responsibility test used. 

3. Punitive treatment is not appropriate to a class of people where deterrence isn’t applicable.

4. a. None of 3 purposes of criminal law (deterrence, rehabilitation, and retribution) is satisfied when the truly irresponsible are punished.

1. Fitness to stand trial – whether at the time of trial, D has sufficient capacity to understand the proceedings against him and to assist in his defense.  If he knows in some primitive sense what is going on at trial and what he was doing at time of crime, and can do some basic planning for trial, he is sufficient to stand trial. 

1. Note—Amnesia of act is not granted relief automatically under this theory.

2. If D proves he’s insane by preponderance of the evidence for acquittal, he must prove recovered by same burden of proof to be released from mental institution.  Test is when D won’t be dangerous when released. 

a. Responsibility Test:  

1. M’Naughten Test: D must prove that at the time of the act he was under a defect of reason, from mental illness, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing something wrong. 

2. based on obsolete medical assumptions of 1840’s

3. “right” and “wrong” are not used as determinants anymore

4. suggests sharp divide between sane and insane

3. meaning of ‘know’ is obscure—1) surface, verbal knowledge (yes/no automatically) 2) full appreciation and understanding of consequences of act.

5. restricts expert testimony of science

b. assumed separation of mind and dealt only with cognition

4. Irresistible Impulse test: Cognitive and volitional components of D’s behavior taken into account. (added to M’Naughton Test by some jurisdictions)

5. misleading that a crime impulsively committed must have been done in a sudden, unrestrainable explosive fit. 

6. Excludes crimes committed after excessive brooding by one unable to resist sustained psychic compulsion. 

7. Con—Legislation should make changes, not judicial. 

1. Con—strong temptation but, not impossible to resist.

2. Durham Test: “product rule” exculpated from criminal responsibility those whose forbidden acts were the product of a mental disease or defect.  There must be a causal relationship between the disease and the criminal act. 

3. designed to allow experts to testify in their terms but resulted in experts using conclusory labels without analysis usurping the job of the jury. 

1. Big Con—Doesn’t identify a deterrable class—not all causal relationships are not deterrable. Too broad a class.

2. MPC Test: D is not responsible for his crime if at the time of the act, as a result of mental disease or defect, D lacks substantial capacity to either appreciate the criminality of his conduct to the requirements of the law. 

3. Similar to M’naughton (Instead of ‘know’( ‘appreciate’. 

4. reflects the view that incapacity is rarely total—just need substantial impairment.

5. volitional and cognitive impairments

6. flexible standard for the jury

7. Doesn’t restrict psychiatric testimony

c. MD uses this test

5. Federal Test: eliminates volitional prong of MPC b/c of skepticism of irresistible impulse. & tightens up “mental condition”.

5. Temporary Insanity – underlying condition which only surfaces under certain conditions. JB thinks it should be a possible defense but juries are hostile to it. 
a.
 Treats insane delusion as reasonable mistake of fact. Hard for juror to put himself in ‘reasonable insane’ person. 



a. 6. Guilty but Mentally Ill—(ABA condemns this)—alternative between guilty and not guilty due    to insanity.

1) PROS: 

2) Prevents “responsible” Ds from escaping punishment.

3) Allows jurors to condemn mentally ill Ds to prison while recognizing they require psycho treatment.

4) Alleviates incidents like Hinkley

b. Discourages the overuse of insanity defense.

1) CONS:

2) ABA thinks “quasi-insanity” is unconstitutional b/c it doe not accord exculpatory significance to any form of psychosis that would preclude requisite Mens Rea.

3) JB think GBMI impractical.

a. 7. Eliminate Insanity Defense?

b. No—concept of free-will important and root of insanity defense.

c. Yes—It is too great a variance w/ popular conceptions of guilt.

d. Fails to show proper respect for the personality of the criminal who I liable to pathology more than punishment.
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