CONTRACTS 

INTRODUCTION

I. Express contract- verbal, based solely on words, can find that parties made deal in language of contract; terms explicitly set out

II. Implied Contract- arises where intention of parties is not expressed, but an agreement in fact is implied or presumed from their acts where there are circumstances which show a mutual intent to contract 

III. Promise- manifestation of intention to act or refrain from acting in a specified manner, conveyed in such a way that another is justified in understanding that a commitment has been made

IV. Assent- mental assent of parties not requisite in formation of contract; if words and acts judged by a reasonable standard manifest an intention to agree, it is immaterial what may be the real but unexpressed state of mind

V. Bilateral & unilateral contracts: bilateral contracts result from offer that is open as to how it can be accepted, does not require particular method of acceptance; unilateral contract results from an offer that requires performance for acceptance

VI. Theories of Promise Enforcement

a. Restitution Interest- promises are enforceable because promisor has made a voluntary commitment

b. Reliance Interest- obligation to keep one’s promise and justification for legal enforcement are grounded in protecting innocent promisee who has changed his position in relying on promise

c. Expectancy Interest- when person makes promise, purpose is to make promisor better off in some way (efficient motive)

i. Law arranged to promote commercial transactions, protect expectations of sale

CONTRACT ENFORCEMENT VARIABLES

I. Role of Consideration

a. Definition

i. Detriment- promisee gives up something of value, or circumscribes his liberty in some way (forbearance)

ii. Exchange- promise is given as part of bargain; promisor makes his promise in exchange for promisee’s giving of value or circumscription of liberty

b. Not legally enforceable

i. Gifts

ii. Conditional gifts (except for moral obligation)no consideration if meeting of conditions is not bargained for

1. if promisor imposes condition and occurrence of condition is benefit to him, then bargain element is present

iii. Sham or nominal consideration- evidence of non payment or if consideration amount is trivial then no real bargain

iv. Past consideration- if promise is made in return for detriment previously suffered by promisee, there is no bargain and no consideration 

1. promises to pay existing debts and promises to pay for services already received lack bargain element

c. General Rule

i. Where there is no fraud and a party gets all the consideration he contracts for, the contract will be upheld

ii. A mere verbal promise without any consideration cannot be enforced

II. Material Benefit Rule

a. A moral obligation is sufficient to support a subsequent promise where the promisor has received a material benefit 

i. Material benefit rule takes you out of gift analysis, where no consideration supports contract

b. Tools to determine material benefit rule

i. Definite and substantial character of benefit received

ii. Formality in making of promise

iii. Part performance of promise

iv. Reliance on promise

III. Promissory Estoppel

a. General Rule (Rest. §90): A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does not induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. 

i. Promisee must actually rely upon it

ii. Promisee’s reliance must also have been reasonable foreseeable to the promisor

b. Promissory estoppel doctrine reflects expansive theory of contract (v. strict bargain theory of consideration)

c. Offers of subcontractors: Where a sub-contractor makes a bid to a general contractor, and the latter uses the bid in computing his own bid to submit, promissory estoppel is often invoked to make the subcontractor’s bid temporarily irrevocable

d. Negotiations in good faith: A person who negotiates with another may be found to have a duty to bargain in good faith; if bad faith is found, court may use promissory estoppel to furnish a remedy 

e. Promise of job: If employer promises at-will job (terminable at any time) to an employee, and then revokes the promise before the employee shows up for work, promissory estoppel may apply

IV. Filling in Contractual Gaps

a. Reasonable construction- if bona fide intent on both sides to come to a definite agreement is shown, it should be construed as to constitute an agreement

b. No longer a requirement that all material terms are included in order to be an offer, can be manifestation of commitment even though there may be gaps( missing price problems

i. Common law: price terms and a description of real estate are essential otherwise no manifestation of commitment

ii. U.C.C.: if sale of goods, can be an offer even though missing price term; person was willing to make commitment, so court will fill in terms

1. requirements contracts: exclusivity agreement for sale of goods in which quantity is described in terms of seller’s needs; VALID even though quantity term left open-ended

a. artificial ceiling: if buyer’s needs dramatically increase to be unreasonable disproportionate, need to compare what was previously bought and compare to what buyer is currently asking; increase must be in proportion to previous demands

V. Offer and Acceptance

a. Offer- manifestation of willingness to enter into bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

b. Basic rules

i. Common law: An acceptance must be in terms of the offer in order to create a contract. An acceptance must be absolute and unqualified (a qualified acceptance is a new proposal). 

c. Advertisements- Most are not offers to sell, because they do not contain sufficient words of commitment to sell; deemed to be merely invitations to sell

i. Specific terms- if ad contains specific words of commitment especially a promise to sell a particular quantity of units, then it may be an offer

ii. Words of Commitment- suggest an offer

d. Acceptance Varying from Offer

i. Common law: “mirror image” rule – offeree’s responses is only an acceptance if it is the precise mirror image of the odder; if response conflicts at all with terms of offer, or adds new terms, the purported response conflicts with all terms and is in fact a rejection and counter-offer

1. Exception: “Last shot” doctrine- if parties continued to conduct themselves afterwards as if they had a contract, court will presume that continuation of contract is acceptance of additional or different terms( The party to whom the counter-offer is made is deemed to have accepted the counter-offer. 

ii. UCC “Battle of the forms” §2-207- any expression of acceptance or written confirmation will act as an acceptance even though it states terms that are additional to or different from those contained in the offer; contract is recognized notwithstanding the fact that an acceptance or confirmation contains terms additional to or different from those of the offer or prior agreement

1. acceptance expressly conditional on assent to changes: contract not formed if it is expressly made conditional on assent to different or additional terms

a. courts are reluctant to find this section applies

2. “additional” term in acceptance: where offeree’s response contains an additional term, consequences depend on whether both parties are merchants

a. At least one party not merchant: If at least one party is not a merchant, the additional term does not prevent the offeree’s response from giving rise to a contract, but the additional term becomes part of the contract only if the offeror explicitly assents to it.

b. But if both parties to the transaction are "merchants," then the additional term automatically becomes part of the contract, as a general rule.

i. Materiality: The addition will not become part of the contract if it is one which "materially alters" the contract. For instance, a disclaimer of warranty will always be found to materially alter the contract, so if the seller includes such a disclaimer in his acknowledgement form after receiving the buyer’s purchase order, the disclaimer will not become part of the contract

ii. Objection: If the offeror objects to having the additional term become part of the contract, it will not so become.

3. Response diverges too much to be acceptance: If a purported acceptance diverges greatly from the terms of the offer, it will not serve as an acceptance at all, so no contract is formed 

4. Contract by parties’ conduct: If the divergence referred to in the prior paragraph occurs (so that the exchange of documents does not create a contract), the parties’ conduct later on can still cause a contract to occur. Section 2-207(3) provides that "conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract."

a. Terms of contract- consist of what parties had agreed upon and U.C.C. will fill in supplementary terms not agreed upon by parties

i. U.C.C. does not provide for arbitration, so if disagreement is over this issue, U.C.C. will control and no arbitration will be implemented

e. Duration of Power of Acceptance

i. Counteroffer- offer made by offeree to his offeror relating to same matter as original offer, but proposing a different substituted bargain, acceptance of original offer is terminated by making of counter-offer ( under common law, an acceptance or a confirmation which contained terms additional o or different from those of the offer or oral agreement constituted a rejection of the offer or agreement and thus becomes a counter-offer

1. Counteroffer differs from rejection, carries on negotiations rather than breaking them off

2. Qualified acceptance- makes acceptance expressly conditional on assent to additional or different terms

3. Contrary statement of offeror or offeree- offeror may state in offer that it shall continue on for a stated time and that he is willing to entertain counter-offers

ii. Rejection by offeree- offer proposed may be withdrawn before its acceptance without any obligation incurred thereby

iii. Lapse of time- offeror can set a time limit for acceptance, offeree’s power of acceptance automatically terminates at end of limit

1. end of reasonable time: if no time limit set by offeror, then power of acceptance terminates at end of a reasonable time

a. test for an offer’s duration in absence of an express or implied limitation is a “reasonable time” 

iv. Revocation of offer: offers (both bilateral and unilateral) may not be revoked after acceptance, but can be revoked at any time up to acceptance

1. old rule: offer could be revoked at any time regardless of partial performance

2. new rule: offeror cannot revoke offer if performance commences

3. Irrevocable offers

a. Standard option contract- where there is both a promise not to revoke and offeror received consideration for that promise 

b. Firm offers under U.C.C.: By § 2-205, an offer to buy or sell goods is irrevocable if it: (1) is by a merchant (i.e., one dealing professionally in the kind of goods in question); (2) is in a signed writing; and (3) gives explicit assurance that the offer will be held open. Such an offer is irrevocable even though it is without consideration or even a recital of consideration

i. Three month limit: No offer can be made irrevocable for any longer than three months, unless consideration is given. § 2-205. 

c. Part performance or detrimental reliance: may transform an otherwise revocable offer into a temporarily irrevocable one 

i. Offer for unilateral contract: Where the offer is for a unilateral contract, the beginning of performance by the offeree makes the offer temporarily irrevocable. As long as the offeree continues diligently to perform, the offer remains irrevocable until he has finished

ii. Preparations by Offeree/Reliance: If the offer is for a bilateral contract (i.e., a contract which is to be accepted by a return promise), the offeree’s making of preparations will cause the offer to be temporarily irrevocable if justice requires. "An offer which the offeror should reasonably expect to induce action or forbearance of substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice." Rest.2d, § 87(2)( Drennan rule

1. Offers of subcontractors to general contractors become temporarily irrevocable (some courts apply promissory estoppel in this sense)

f. Unilateral Contract- acceptance of offer requires performance of offeree 

i. Where an offer invites an offeree to accept by rendering performances, no notification is required to make such acceptance effective unless offer requests such notification

ii. Rest. §45: Option Contract Created by Part Performance or Tender

1. Where an offer invites an offeree to accept by rendering a performance and hoes not invite promissory acceptance, an option contract is created when offeree tenders or begins performance or tenders a beginning of it

2. The offeror’s duty of performance under option contract is conditional on completion of invited performance in accordance with terms of offer

VI. Indefiniteness

a. General Rule: No contract will be found if the terms of the parties agreement are unduly indefinite.( An offer must be so definite in its terms, or require such definite terms in the acceptance, that the promises and performances to be rendered by each party are reasonably certain Rest. §32

b. Court supplies missing term: if court believes that parties intended to contract, and the court believe that it can supply a “reasonable” value for the missing term, then it will do so. An offer which appears to be indefinite may be given precision by usage of trade or by course of dealing between the parties. Rest. §33 (Comment a)

i. U.C.C.: expressly allows court to fill in terms for price, place for delivery, time for shipment, time for payment, etc. as long as parties have intended to contract §2-204 (3); U.C.C. implies term requiring good faith in every contract for sale of goods §1-203

ii. Too indefinite: situations were even though parties intended to create a binding contract, they have fleshed out terms of their deal so little that the court simply cannot meaningfully supply all of the missing terms( court will find contract void for indefiniteness

c. Agreement to add term in later:  Court will supply missing terms when parties intentionally leave that term to be agreed upon later, and the parties subsequently don’t agree §2-305 (1)(b) allows “reasonable” price terms if price is left to be agreed upon

d. Part performance: if agreement is too indefinite for enforcement at the time it is made, subsequent performance of parties may cure this indefiniteness

e. Best efforts- implicit in contracts even if not written in 

i. U.C.C. §2-306(2): in exclusivity contract, obligation on seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale; brings into play all of the good faith aspects embodied in U.C.C.

1. Good faith- “honest in fact in the conduct or transaction concerned”; between merchants it means “honesty in fact and observance of reasonable commercial standards of fair dealing in the trade”

f. Requirements contracts: buyer’s promise if exclusivity supplies consideration for Seller’s return promise to supply Buyer

i. Quantity measured by actual quantity that occurs in good faith; quantity cannot be amount that is unreasonably disproportionate to any stated estimate or (in absence of stated estimate) to any normal or otherwise comparable requirements contract( U.C.C. §2-306 (1); if estimate is included, variation can occur, provides for elasticity

1. reasonable elasticity- variation is expected to occur around picked estimate

2. test to determine “unreasonably disproportionate”

a. amount by which the requirements exceed the contract estimate

b. whether the seller had any reasonable basis in which to forecast or anticipate the requested increase

c. the amount, if any, by which the market price of goods in question exceeded the contract price

d. whether such an increase in market prices was itself fortuitous (by chance), predictable

e. reason for increase in requirements

3. if customer’s demands under requirements contract becomes excessive, U.C.C. protects the seller and would allow him to refuse to deliver unreasonable amounts demanded

ii. under common law, requirements contracts were at first found void for want of requisite definiteness or on grounds of lack of mutuality; later courts deemed them essential to the efficiency of the economy; requirements contract obligates buyer to purchase all the goods that buyer will need for a particular use from the seller

VII. Subject Matter Limitations (Illegal Contracts)

a. Contracts against public policy cannot be enforced by a court. Agreement is contrary to public policy no only if it directly violates a statutory prohibition but also if it is contrary to social judgment

b. Restatement §178 (1): A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against enforcement of such terms ( some acts against public policy may be enforced

i. Party has claim of restitution if

1. if party was excusably ignorant of legislation

2. or party was not equally in the wrong as the promisor

c. Enforceability

i. General rule: neither party to an illegal contract may enforce it; no action can arise out of an immoral or unlawful consideration, and contract is unenforceable and void when contract has its genesis in fraud, deceit, or violation of law

1. contracts wholly executory (neither party has rendered any performance) are less likely to be enforced by a court than those that have been at least partly performed (courts may also grant a quasi-contractual remedy)

VIII. Contract Modifications and Pre-Existing Duty

a. Common Law: neither the performance of a pre-existing duty nor the promise to perform it constitutes sufficient consideration for a new return promise; promise to modify must be bargained for by a return promise to perform initial duty( since there is no consideration, modification of contract fails under common law

i. Rest. allows for exception where modification is “fair and equitable in view of circumstances not anticipated by the parties when the contract was made”, allows for no consideration when parties deal in good faith

b. U.C.C. §2-209: abolishes pre-existing duty rule; agreement modifying contract needs no consideration to be binding
i. ability to modify a sale agreement is limited by good faith requirement (comment 2): modifications must meet test of good faith; effective use of bad faith to escape performance on original contract is barred and extortion of modification is violation of duty of good faith

c. Pre-existing legal duty

REGULATING THE BARGAIN PROCESS

I. Statute of Frauds: device to prevent fraudulent and perjurious assertions of contracts where none in fact existed( must get over statute of frauds before even look at offer/acceptance

a. General Rule: Most contracts are valid even though not in writing

i. Some contracts unenforceable unless they are in writing

1. if sale of goods and purchase price is $500 or more

a. U.C.C. §2-201:  “ a contract for the sale of goods for the price of $500 or more is not enforceable…unless there is some writing sufficient to indicate that a contract for sale has been made

i. Exception for specially mfg. goods, unsuitable for someone else

ii. Exception for when party charged admits of contract

2. contract for sale of interest in land

3. contract that cannot be performed within one year from it making

b. General Requirements

i. Common law

1. reasonably identifies subject matter

2. indicates that a contract has been made between parties

3. states with reasonable certainty the essential terms of contract

4. signed “by or on behalf of party to be charged”

ii. U.C.C. §2-204: Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. Must contain the following (U.C.C. §2-201):

1. evidence of contract for sale of goods

2. must be signed, identifying party to be charged

3. must specify quantity( essential term, U.C.C. cannot assume

iii. Writing need not be sophisticated, can be a memo; contract is not invalidated by a mistake in contract

II. Capacity of Minors

a. Common law: minor does not possess the discretion and experience of adults and contracts are therefore held voidable (infant has right to void if they choose, not automatic)

i. Minors are liability for necessaries (food, shelter), quasi-contractual obligation

1. some courts believe concept of necessaries should be enlarged to include such articles of property and such services as are reasonably necessary to enable infant to earn money required to provide necessities for his life and for those dependent on him

ii. A minor may avoid a contract even before he reaches majority (disaffirmance) orally, by conduct, or by a defense when sued for breach

1. Some courts will hold minor liable in an action for restitution for the benefit received whether or not the benefit is described as necessaries 

2. liable for legal benefits received

iii. Ratification: A contract made by a minor is not void, but voidable, so a minor can chose to enforce it (ratification)

III. Lack of Mental Capacity

a. A mentally incompetent individual is governed by same basic rules as infant (may either disaffirm or ratify contract); person lacks capacity to contract because of mental incompetence either because person does not understand contract or he understands it but acts irrationally and other person knows he is acting irrationally

IV. Duress

a. Defense of duress available if D can show that he was unfairly coerced into entering into contract, or into modifying it; “any wrongful act or threat which overcomes the free will of a party”; court will apply subjective standard; inducement by improper threat by other party that leaves victim with no other alternative

b. Economic- improper threat by party trying to enforce deal 

c. Requirements

i. Wrongful threat

ii. Victim had no reasonable alternative to entering into contract

iii. Threat induces assent, Involuntary acceptance of contract terms

d. Improper Threat

i. What is threatened is crime or tort, or the threat itself would be a crime or a tort

ii. What is threatened is criminal prosecution…

e. Undue Influence- unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare

i. Taking advantage of another’s weakness of mind or taking grossly oppressive and unfair advantage of another’s necessities or duress

V. Misrepresentation and fraud

a. If party can show that other made misrepresentation to him prior to signing, he may be able to either

i.  Use it as defense in breach of contract action brought by other party OR

ii. use it as grounds for rescission or damages in suit in which he is plaintiff

b. Elements of Proof (common law test):

i. Party made misrepresentation (one of fact rather than opinion)

1. does not have to be intentional, can be negligent or even innocent

ii. Misrepresentation must have been fraudulent or material

iii.  Misrepresentation induced party asserting it to enter into contract

iv. Justifiable reliance on the Misrepresentation

c. Remedies

i. Rescission

ii. Reformation

d. Policy

i. Courts want to uphold contracts, but need to promote honesty and fair dealing

VI. Concealment and duty to disclose

a. Nondisclosure- A party’s failure to disclose will generally not justify the other party in obtaining rescission or damages for misrepresentation. there is a duty to disclose if failure to disclose facts will create a false impression; there is duty to disclose for fiduciary relationships

b. Common law- there is no duty to disclose knowledge of the land (the person is rightfully on the land) to the seller who does not have the same knowledge unless the knowledge is acquired by improper means( only affirmative statements can bring action for nondisclosure

i. Half truth: if part of truth is told, but half is not to create overall false statement

ii. Fiduciary relationship- duty to disclose material facts

iii. Subsequent information

c. Fraudulent (positive) concealment: D’s concealment of a material existing fact that in equity or good conscience should be disclosed, D’s intent that the plaintiff act on the concealed fact & P's action on the concealment results in damage

i. If concealment (of a thing) is not readily discoverable there can be found to be a duty to disclose.   

VII. Unconscionability and Overreaching

a. If court finds that contract or clause is so unfair as to be “unconscionable,” then court may decline to enforce it

i. Determine whether contract or clause is so one-sided, so unfair that a court as a matter of policy should not enforce it

1. was document understandable and obvious

2. was one of parties vulnerable to overreaching?

3. unequal bargaining power

a. amount of education about terms

b. risk allocated

ii. Absence of meaningful choice on part of one of parties together with contract terms which are unreasonably favorable to other party; meaningfulness of choice is negated by gross inequalities in bargaining power 
iii. U.C.C. §2-302: principle is on of prevention of oppression and unfair surprise; court may refuse to enforce contract it finds to be unconscionable at time contract was made

1. basic test is whether in light of general commercial background and commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing as the time of the contract

b. Adhesion contract: describes document containing non-bargained clauses that are in fine print, complicated, and /or exceptionally favorable to the drafter; standardized form “offered to consumers of goods and services on essentially a ‘take it or leave it’ basis without affording the consumer a realistic opportunity to bargain and under such conditions that the consumer cannot obtain the desired product or services except by acquiescing in the form contract”

i. Refusal to enforce: if court is convinced that contract or clause in question was not negotiated AND drafter had a gross disparity in bargaining power, the court may refuse to enforce contract or clause

1. courts looks at reasonable expectations of the adhering party AND whether contract is unduly oppressive or unconscionable
c. Remedies

i. Refusal to enforce clause

ii. Reformation (e.g. court may modify an excessive price to make it more reasonable)

iii. Refusal to enforce the entire contract

VIII. Role of arbitration

a. Arbitration clauses found in adhesion contracts

b. Benefits: shorter procedure to go through (quicker than trial), cheaper than litigation, giving up right to jury trial

c. Party that arbitration will be enforced against must be made aware of arbitration clause in contract( arbitration cause must be made conspicuous (bold print), waives constitutional right to a jury, so it must be brought  to party’s attention

d. Possibly allow party to rescind arbitration clause (such as in hospital-patient situation, where pt. could rescind arbitration clause within reasonable time after discharge)

CONTRACT INTERPRETATION

I. Parol Evidence Rule

a. Terms

i. Integrated Agreement: When parties execute a writing or series of writings, and when the parties intend the writing as the final expression of agreement
ii. Partially Integrated /Complete

1. Complete (Total integration)- writing that is final and complete with all details, exclusive statement

2. Partial- written and final as to what agreement covers but it may not include all details

( integration is determined by court, not jury

iii. Merger clause- describes contract provision that asserts agreement is complete deal

b. Rules

i. A writing intended by both parties to be the final expression of their agreement cannot be modified by evidence that adds to, varies, or contradicts the writing. 

1. PE rule only applies to evidence outside of final agreement that occurs prior to or contemporaneous with final agreement

2. Exceptions:

a. Extrinsic evidence allowed to interpret ambiguous or uncertain terms in agreement

b. To help establish full or partial integration of agreement

c. To establish fraud… 

3. PE rule discharges all previous agreements

4. at least one court (CA) allows all evidence in order to decide what should be excluded

c. Limitations( Parol Evidence Rule Does not Apply

i. later negotiations (a written contract may always be modified after its execution)

ii. evidence to show there was no final agreement (forgery, fraud, duress) or that it would be void or voidable, such as if oral agreement or representation was omitted from written agreement by fraud, accident, or mistake( defect in formation of contract

iii. evidence to interpret ambiguous agreement

iv. a condition precedent to the entire agreement: if parties orally agree to a condition to the enforceability of the contract, or to the duty of one of them, but this condition is then not included in the writing, courts generally allow proof of this condition despite the PE rule. 

v. Collateral agreement: oral agreement supported by separate consideration may be demonstrated

d. Policy Reasons

i. Written evidence is more accurate than human memory

ii. Reduces opportunities for innocent parties to be victimized by fraud or perjury of others

iii. Establish integrity of written instrument 

II. General Rules of Contract Interpretation

a. Common law: split in authority over value of trade usage, course of performance, & course of dealing

b. U.C.C.: unlike common law, PE may be used to supplement a fully integrated agreement so long as it does not contradict the contract’s express terms; tremendous bias in favor of course of dealing and course of performance; §2-202 actually says course of dealing is actually part of written agreement 

i. Course of Performance- what same parties have previously done under same deal, most persuasive form of extrinsic evidence 

ii. Course of dealing- established pattern of conduct between parties done under different agreements; past contracts between parties

iii. Trade usage- any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question 

1. While course of performance and course of dealing can be established by testimony of parties, trade usage is usually established by an expert witness

2. if party is not in circle of industry, terms of art do not apply to ignorant party

iv. Four Corners Approach

1. plain language- what words of contract mean

2. Context- look at other parts of contract to deduce meaning

3. Course of Negotiations

4. Trade Usage

c. Omitted Terms Supplied by Court/ Gap Fillers

i. Common law: implied duty of good faith (Wood v. Lucy Lady Duff Gordon), obligation to use best efforts

ii. U.C.C.: rich source of terms to fill gaps

1. implied obligation of good faith

2. implied warranty of merchantability- law imposes on party who usually sells goods of that kind the duty to ensure that goods are of good quality and fit for ordinary purposes 
d. General Rules

i. Words you are construing have to be ambiguous if you want to admit extrinsic evidence, courts are unwilling to admit extrinsic evidence if language is clear

ii. Modern trend: increasing tendency to be more liberal in allowing extrinsic evidence to show intent of parties 

PERFORMANCE STANDARDS

I. Express and Constructive Conditions

a. Condition: an event which must occur before a particular performance is due
i. Express and constructive conditions: if parties explicitly agree that a duty is conditional upon happening of an event, that event is “express” condition; if occurrence of event is made condition of duty because court determines it (for fairness), condition is “constructive” or “implied in law”
b. Unmet condition of performance

i. Do words of deal condition performance? (“On the condition that…,” “if,” “provided that,” “so long as”)
1. if there is any doubt about whether contract language creates express condition, preferred interpretation is no condition (by courts)
2. when interpreting conditions, they must be strictly complied with
II. Substantial Performance
a. If one party fails to substantially perform, the other party’s remaining duties do not fall due  under the contract ( ordinarily not allowed to excuse nonoccurrence of express condition
b. Suspension followed by discharge: if party fails to substantially perform, but defects could be fairly easily cured, the other party’s duty to give a return performance is merely suspended; the defaulter then has a chance to cure defective performance; if defect is substantial or defaulter fails to cure, then other party is completely discharged and may sue for breach
c. Materiality of Breach
i. Deprivation of expected benefit: the more the non-breaching party is deprived of the benefit reasonably expected, the more likely the breach was material
ii. Part performance: The greater the part of the performance that has been rendered, the less likely that it is that a breach will be deemed material
iii. Likelihood of cure: if breaching party seems likely to be able and willing to cure, the breach is less likely to be material than where cure seems impossible
iv. Willfulness: a willful breach is more likely to be regarded as material than a breach caused by negligence
III. Warranties
A. Old rule: caveat emptor (“buyer beware”); if there is no express warranty, then it is up to buyer to be cognizant of quality of goods they are purchasing

B. Express warranties (U.C.C. §2-313): Any affirmation of fact or promise made by seller to buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that goods shall conform to affirmation or promise; MUST BE EXPLICIT 

1. Determining whether express warranty exists

(a) whether seller’s statements constitute an “affirmation or fact or promise” or “description of the goods”

(b) if language is susceptible to creation of warranty, then whether statement was “part of the basis of the bargain”

C. Description of goods: if description is given by seller of particular goods and that description is included in negotiations for sale, it may by reasonably concluded that the description will form part of “basis of the bargain”

D. Puffing- if seller is clearly puffing, or expressing an opinion, seller will not be held to have made a warranty (question of fact for jury)( test is whether a reasonable person in the position of the buyer would find the statement reliable; one court adopts three factor test: 

1. Lack of specificity in statement made

2. Statement made in equivocal manner, indefinite

3. Statement reveal that the goods are experimental in nature

E. Implied warranties

1. Implied warranty merchantability (U.C.C. §2-314) implying it is fit for ordinary purposes for which such goods are used: warranty that goods shall be merchantable is implied in contract for sale if seller is merchant for goods of that kind
(a) merchant (U.C.C. §2-104)- “person who deals in goods of kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction”
2. fitness for specific purpose (U.C.C. §2-315)- when seller has actual knowledge of a specific purpose on which the buyer relies for skill (merchant party not required)
3. envisages specific use by the buyer which is peculiar to nature of business
IV. Disclaimers of Warranty
a. UCC (§2-315) limits extent to which seller may disclaim warranties
i. Seller is free to disclaim express warranties, as long as seller does so in clear and reasonable way
ii. Disclaimers of two implied warranties (merchantability and fitness for particular purpose) must be disclaimed explicitly
V. Revocation of Acceptance

a. “Perfect tender” rule: U.C.C.§2-601- any time seller odds is less than perfect, buyer is excused from paying, “if goods or tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole, (b) accept the whole or (c) accept any units and reject the rest”( seems to give buyer right to cancel the contract, and refuse to pay, if goods deviate from contract terms in any respect, no matter how slight
i. courts usually only allow buyers to reject delivery if defect is a substantial one
ii. acceptance of goods occurs when buyer fails to make an effective rejection after reasonable time and opportunity to inspect goods
1. several factors relevant to whether a reasonable time has passed for inspection or rejection:
A. difficulty in discovering the defect
B. terms of the contract
C. relative perishability of goods
D. course of performance after sale and before formal rejection
b. Mechanics of Rejection
i. buyer must seasonably notify seller of rejection §2-602(1)
ii. buyer can only reject if he has not previously “accepted” goods
iii. §2-606: acceptance is either after reasonable time to inspect OR
c. Revocation of Acceptance: §2-608- If you accept goods, buyer is not stuck with them but can revoke it a defect substantially impairs value to buyer( higher threshold, because buyer must show substantial impairment
i. Revocation of acceptance must occur within reasonable time after buyer discovers or should have discovered grounds for it AND before any substantial change in condition of goods which is not caused by their own defect
ii. Buyer must give sufficient indication of revocation that there can be surprise on part of seller
d. Cure (§2-508): Both buyer’s right to reject and revoke acceptance are subject to seller’s right to cure a non-conformity, seller gets limited right to rectify situation; cure must occur within reasonable time
i. Is seller reasonably thought that goods would have been accepted by buyer
ii. Buyer would allow for compensation
e. Installment contracts (contracts calling for several deliveries) §2-612: law is more lenient; problem with one installment does not excuse payment or performance, any problem in one installment can be adjusted in future deliveries
i. Cancellation of whole §2-612(3): if one delivery has defect grave enough to substantially impair the value of the whole contract, the buyer has the right  to cancel the entire installment contract

f. Assurance of due performance §2-609

DISCHARGE OF DUTY TO PERFORM

( Nature of the problem: The parties may be discharged from performing the contract if: (1) performance is impossible; (2) because of new events, the fundamental purpose of one of the parties has been frustrated; or (3) performance is not impossible but is much more burdensome than was originally expected ("impracticable"). If a party is "discharged" from performing for such a reason, he is not liable for breach of contract

I. Mistake (Rest.§151-154)

A. “belief that is not in accord with the facts

B. Mutual mistake- if there is a difference or misapprehension as to the substance of thing

1. Basic assumption on which contract was made

2. Material effect on agreed exchange of performance

3. Risk: adversely affected party must not be the one on whom contract has implicitly imposed the risk of the mistake, hurdle that all mistake cases must clear

(a) A party bears the risk of the mistake when

(i) The risk is allocated to him by agreement of parties

(ii) He is aware at the time contract is made that he has only limited knowledge with respect to facts to which the mistake relates but treats his limited knowledge as sufficient

(iii) Risk is allocated to him by court on ground that it is reasonable under circumstances to do so

C. Unilateral mistake- where mistake is unilateral, it is more difficult for mistaken party to avoid the contract than in mutual mistake situation; in addition to above three showings, mistaken party must show

1. Unconscionability

2. Reason to know: the other party had reason to know of the mistake or other party’s fault caused the mistake

II. Impossibility

A. Traditional common law had no doctrine of impossibility; if you wanted to protect yourself against unfortunate events, had to be expressly written into contract, otherwise suffered loss, but law eventually was modified to have impossibility standard through an implied condition

B. If a court concludes that performance of the contract has been rendered "impossible" by events occurring after the contract was performed, the court will generally discharge both parties ( basically, in order to excuse performance, the contingency must be unforeseen and unusual

C. Party relying on defense of impossibility must establish:

1. unexpected occurrence of an intervening act (foreseeability is a factor)

(a) if something is so foreseeable, should put it in contract so as to allocate risk upfront 

2. such “occurrence of an event, the nonoccurrence of which was a basic assumption on which the contract was made

3. occurrence made performance impracticable

D. three main types of impossibility

1. destruction of subject matter

(a) impossibility arising from destruction of a thing shall excuse performance where it is apparent that the parties contracted on the basis of the continued existence of the subject of the contract

2. failure of the agreed-upon means of performance

3. death or incapacity of a party

III. Impracticability 

A. Modern courts generally equate "extreme impracticability" with "impossibility." In other words, if due to changed circumstances, performance would be infeasible from a commercial viewpoint, the promisor may be excused just as he would be if performance were literally impossible

1. Cost increases: Most impracticability cases relate to extreme cost increases suffered by sellers who have signed fixed-price contracts. Here, while it is theoretically possible for the seller of goods or services to escape the contracts on the grounds of impracticability, sellers generally lose. The reason is that such sellers are generally found to have implicitly assumed the risk of cost increases, when they signed a fixed-price contract. This is true both in services contracts and in sales contracts governed by the UCC. It is especially likely that the seller will lose where the cost increase was foreseeable.

IV. Frustration of purpose- Restatement §265

A. Where a party’s purpose in entering into the contract is destroyed by supervening events, most courts will discharge him from performing. This is the doctrine of "frustration of purpose." ( event arising after the time that the contract that was entered into that makes the value of the performance owed to one party nearly worthless

1. Distinguish from impossibility: In frustration cases, the person seeking discharge is not claiming that he "cannot" perform, in the sense of inability. Rather, she is claiming that it makes no sense for her to perform, because what she will get in return does not have the value she expected at the time she entered into the contract

2. performance remains possible but expected value of performance to party seeking to be excused has been destroyed by a fortuitous event, which supervenes to cause an actual but not literal failure of consideration

3. involves no true failure of performance by either party (unlike impossibility)

B. Look at language of contract

1. purpose that is frustrated must have been principal purpose

2. frustration of purpose must be substantial

3. nonoccurrence of  frustrating event must have been basis of contract

4. relief may not be granted if it can be inferred from language of contract that risk was allocated to one of parties

C. Necessary Elements

1. contract must be at least partially executory

2. frustrated party’s purpose in making contract must have been known to both parties when contract was made

3. purpose must have been frustrated by event that was not reasonably foreseeable at time contract was made and event must not have occurred through fault of frustrated party

(a) If one of parties willfully or negligently caused material frustration of purpose, then that party should bear the burden of loss

(b) Court must decide on case-by-case basis and test if unanticipated circumstances have made performance vitally different from what was reasonably expected

D. Doctrine of frustration of purpose has been severely limited to cases of extreme hardship so as not to diminish the power of parties to contract

V. Anticipatory Repudiation

A. Common law- promisee must seek clear and unequivocal repudiation; anticipatory breach is risky for promisee, because can misjudge and promisor may end up performing on contract (promisee would then be liable for breach of contract);  injured party may have to wait of expiration time before they can bring action

1. Old rule: The man who wrongfully renounces a contract into which he has deliberately entered cannot justly complain if he is immediately sued for compensation in damages by the man whom he has injured ( basically, anticipatory repudiation was not recognized

2. Hochster v. De la Tour: landmark case, deduced theory that promisee did not have to wait for time of performance to repudiate, victim of anticipatory repudiation has right to sue before repudiator’s time for performance has arrived
3. Modern rule: Doctrine of anticipatory repudiations requires clear manifestation of intent not to perform the contract on the date of performance( intention must be definite and unequivocal manifestation that he will not render the promised performance when the time fixed for the contract arrives. 

(a) Permits party to sue repudiating party even if it has not completed its own obligations under contract; relieves non-repudiating party of its obligation of future performance and entitles that party to recover present value of its damages from repudiating party’s breach of total contract

(b) Non-repudiating party must demonstrate that it was ready, willing and able to perform under contract in absence of other party’s breach

(c) Once a party repudiates a contract, it may retract the repudiation before the other party changes its position in reliance on repudiation; if retraction occurs within reasonable amount of time, non-repudiating party once again becomes obligated to perform its obligations under contract

(d) A suggestion for a modification to a contract does not amount to a repudiation

B. UCC §2-610: FLEXIBILTY; anticipatory repudiation centers upon overt communication of intention or an action which renders performance impossible or demonstrates a clear determination not to continue with performance; can result from action which reasonably indicates rejection of continuing obligation; where there is insecurity, one can take steps by limiting retraction time, gives flexibility 

1. do not need to prove clear and unequivocal repudiation, only need to show reasonable grounds for insecurity

2. §2-611: retraction of anticipatory repudiation allowed until some event occurs to make repudiation final

(a) retraction ends when other party sues for breach

(b) changes position materially in reliance on repudiation

(c) or party regards repudiation as final

3. Mitigation required: after repudiation occurs, repudiatee may not ignore repudiation and continue on with contract if this would aggravate damages; repudiatee may wait for performance for a commercially reasonable time

VI. Successive performances

A. Installment contracts

REMEDIES


I. Basic Measurements

a. General Measure of Damages: Injured party has right to damages as measured by

i. Loss in value to him of other party’s performance caused by failure of deficiency

ii. Any other loss, including incidental or consequential caused by breach

iii. LESS any cost or other loss that he has avoided by not having to perform

II. Expectancy Damages: normal award in breach of contracts cases, puts party in position as if contract had been performed

a. Limitations on recovery

i. Sullivan v. O’Connor: Speculative expectancy damages cannot be recovered

ii. Duty to mitigate

1. an injured party cannot recover damages that could have been avoided by reasonable efforts

2. if you are fired from a job, then you have a duty to look for a comparable job and do not have to accept an inferior position

iii. Economic waste: If cost of remedying defect s clearly disproportionate to loss in market value from defective performance, P will only recover loss in market value, economic waste involves destruction of usable property or unreasonable duplication of effort
1. cost of restoration cannot be adopted as measure of damages where cost of restoring property would exceed value of property in its restored condition

2. exception to economic waste if term was of special significance or to gratify personal taste or fancy, then cost of repair may be appropriate even it exceeds diminution in value

3. exception also for when a defective structure is dangerous to live in; then owner should be allowed to recover for repair instead of difference in value

b. Breach of building or construction contract

i. Diminution in value approach: difference in value between building as constructed and what its value would have been  had it been constructed as in accordance with the contract( only used when necessary to avoid unreasonable waste

ii. Reasonable cost of curing to make building conform to contract (cost of repair)( preferable to courts, because want to encourage parties to contract for what they want

III. Specific Performance

a. Decree for specific performance orders promisor to render the promised performance. 

b. Limitations

i. Inadequate Damages: equitable remedy is available only if remedy at law (typically damages) is inadequate

1. difficulty in proving existence & amount of damages

2. difficulty in collecting monetary judgment

3. uncertainty that the benefits of a monetary judgment would be equivalent to promised performance

ii. Personal services contracts: courts almost never order specific performance of contract for personal services particularly where performance of services contracted was set for long period of time; repugnant to force parties who are hostile to one another to perform contract, no integrity of relationship

1. exception: courts sometimes allow specific performance in instances where performer possesses unique and exception skill or ability in area of expertise

IV. Stipulated Damages

a. Liquidated Damages- clause in contract where a fixed or determinable sum of money has been specified in advance as the remedy for a particular type of breach

i. Courts will enforce liquidated damages provisions as long as they are not penalties. Court wants to be satisfied that clause really attempts to estimate actual damages, rather than to penalize the party for breach by awarding “damages” that are far in excess of ones actually suffered

ii. Testing for Enforceability

1. Reasonable forecast: if amount fixed is reasonable forecast of just compensation for harm that is caused by breach ( it should be upheld if clause was reasonable either in light of anticipated harm or in light of actual harm

2. Difficult calculation: harm is inescapable or very difficult to accurately estimate

a. the greater the difficulty either in providing the loss has occurred or of establishing its amount with the requisite certainty, the easier it is to show that the amount fixed is reasonable

3. Penalty Clauses

a. Party challenging the clause has the burden of proving that the liquidated damages are disproportionate to actual damages sustained by injured party and therefore amounts to a penalty

b. if damages could have been easily determined at time contract was made or if estimate greatly exceeds reasonable guess at what damages are likely to be, it is a penalty

V. Reliance Damages

a. General: plaintiff put back in position occupied just before parties entered into agreement to compensate plaintiff for detriments suffered in reliance on contract, contract had never been made 
b. Usually equals amount P has spent in performing or in preparing to perform

i. Rest. §349: Promisee may recover his outlay in preparation for performance, subject to privilege of promisor to reduce it by as much as he can show that the promisee would have lost if contract had been performed

1. if breaching party establishes that P’s losses upon full performance would have equaled or exceeded its reliance expenditures, the P will recover nothing under reliance theory

ii. Profit too speculative: reliance damages are alternative award when expectation damages cannot be computed because P’s lost profits are too speculative or uncertain

VI. Restitution

a. Unjust enrichment: Limited to restoration of benefit conferred on, amount corresponding to any benefit conferred by plaintiff on defendant in performance of contract disrupted by defendant’s breach( premised on equitable principle that “a person who has been unjustly enriched at the expense of another is required to make restitution to the other”

b. based on the theory that a contract will be implied in law to avoid one party's retention of benefits at the expense of another, and such recovery is properly limited to the benefit acquired, so that an enriched party who is innocent of any wrongdoing is not required to reimburse the other's losses and expenses
c. Traditional rule: contract must be fully performed in order to obtain recovery of any part of compensation( very unfair, so most courts hold that party should be entitled to compensation for the service actually performed even though contract was no fully performed

i. Even where a party’s performance has been less than substantial, he may recover the value of the benefit of his good faith partial performance conferred upon another

d. Measure of recovery

i. Reasonable value rendered: reasonable value of part performance rendered by the plaintiff to the defendant, uncontrolled by the contract price or rate or by any other terms of the express contract 

ii. Increase in wealth: extent to which the other party’s property has been increased in value or other interests advanced

e. If breach was intentional variation from terms of contract, then no restitution will be granted even if performance was of some benefit

VII. Punitive Damages

a. Rarely awarded in breach of contract cases, but allowed if breach of contract also constitutes a tort

i. Bad faith: some courts now regard party’s bad faith conduct in connection with contract as being itself a tort, for which punitive damages may be awarded

1. use of deception by one of contracting parties for purpose of causing other party to forego its contractual rights

2. when consequences of breach are especially injurious to party suffering breach and breaching party intentionally or knowingly inflicts such injury

QUALIFICATIONS ON DAMAGES

I. Certainty

a. In order for damages to be recoverable for breach of contract they must be clearly ascertainable

b. Damages must be natural and proximate consequences of breach

c. Not speculative or contingent

d. Lost profits

i. Damages must be established with reasonable certainty that profits would have been made if contract was not breached

ii. Course of performance

iii. Can use “industry standard”

e. burden of uncertainty as to amount of damage is upon wrongdoer

f. When it is certain that damages have been caused by breach of contract, and the only uncertainty is as to their amount, there can rarely be any good reason for refusing, on account of such uncertainty, any damages whatever for the breach. A person violation a contract should not be permitted entirely to escape liability because the amount of damage caused is uncertain.

II. Foreseeability

a. Rule of consequential damages: recoverability of consequential damages depends on whether such damages were in contemplation of parties at the time they made the contract 
b. Damages should be limited for breach of contract to whether damages were foreseeable by any reasonable person. If damages were not reasonably foreseeable, then D must have had actual notice of special circumstances.
i. Special damages are not recoverable unless party in breach had reason to foresee at the time the contract was made that particular loss would be probable result of breach
c. Parties can always modify general rule by express agreements allocating risk to a party. 
III. Proportionality

a. Rest. §348: sometimes such a large part of the cost to remedy the defects consists of cost to undue what has been improperly done such that the cost to remedy the defects will be clearly disproportionate to probably loss in value to injured party

i. Damages would therefore give substantial windfall to injured party, greatly in excess of loss in value to him

ii. However, it would be better for inured party to receive small windfall than be under-compensated by being limited to diminution in value approach

b. Where D has defectively performed, P normally can recover the cost of remedying D’s defective performance. But if cost of remedying defect is clearly disproportionate to the loss in market value from the defective performance, P will only recover the loss in market value. 

c. Rest. § 351 (3): Disproportionality allows a court to avoid extreme unfairness or injustice, by limiting awards of consequential damages, particularly lost profits, in a breach of contract case even where they are foreseeable

IV. Mitigation

a. Doctrine of avoidable consequences

b. P’s duty to mitigate damages (trying to prevent waste by running up damages that can be avoided)

i. Losses that could have been mitigated through reasonable efforts  are not recoverable

1. exception: do not have to mitigate with breaching party (theoretical loss of trust)

c. P cannot hold D liable for damages which did not have to be incurred

THIRD PARTY RIGHTS

I. Third Party Beneficiaries

a. Contract between two parties both of whom intend a third party to benefit from deal at time agreement is made

i. INTENT (express or implied) required for 3rd party to benefit

1. intent-to-benefit test

b. Liability Rules

i. 3rd party can always sue promisor

c. Incidental beneficiaries- when original two contracting parties never intended another party to benefit; 3rd party to distant from contract, no meeting of minds that 3rd party would benefit

QUANTUM MERUIT

Restatement of Restitution §1

1. benefit as conferred on the defendant by the plaintiff

2. benefit was appreciated by the defendant (knowledge or acquiescence to benefit)

3. benefit was accepted by the defendant under such circumstances that it would be inequitable for it to be retained without payment of its value

Unjust enrichment: based upon the defendant having received a benefit which would be inequitable to retain at least without compensating the P to the extent that retention of the benefit is unjust

“officious intermeddler” rule: a mere volunteer who, without request therefore, confers a benefit upon another is not restitution; exists to protect persons who have had unsolicited “benefits” thrust upon them

-   A person is not an intermeddler if such person has valid reason for conferring benefit, such as protecting an interest

“clean hands” doctrine: (equitable doctrine) party who seeks equity must enter court without having entered court having engaged in “inequitable, unfair and dishonest, or fraudulent and deceitful” as to the controversy at issue

· court has discretion to evaluate conduct of both parties and to determine whether the conduct of the party seeking an equitable remedy should preclude relief
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