THE CONTRACT CLAUSE, THE CIVIL WAR AMDENDMENTS

(The Bill of Rights, the Civil War Amendments and their interrelationship:  how the Constitution limits the power of the government over citizens)

I. HISTORY

a. The original Constitution had very little in it that limited the government’s authority over citizens

i. The original did have some limits

1. Cannot interfere with contracting: the contracts clause (Art. I ( 10)

a. See contract clause at III below

2. Ex post facto laws (Art. I ( 9)

3. Bills of attainder (Art.  (  10)  

4. P&I clause only protects truly fundamental P&I

a. Coyfield v. Coryel

i. NJ passed a statute making it illegal for someone from out of state to collect clams or oysters in the state

ii. Issue:  does this violate of the P&I of the citizens of several states?  i.e. what is a P&I?

iii. Held: others cannot enjoy that it without the tacit consent of the express permission of the sovereign who has the power to regulate its use.  

iv. Did not violate the P&I clause, did not rise to the level of a P&I

b. Paul v. Virginia

i. The court upheld a state law imposing special burdens on out of state insurance companies doing business in the state

ii. The P&I clause did not apply to corporations

ii. Sources of rights for individuals

1. Writing, do we need to mention in the constitution the limits on governments power over its citizens, if you name them, does that mean that the government can do everything not named 

2. Where does the body of natural law come from?  

a. Originally, the framers thought that there were natural rights limiting government power 

b. The Bill of Rights was passed (first 10 amendments to the Constitution)

i. Designed to protect individuals from the infringements of their freedom by the government

ii. At first these did not apply to the states, just the federal government

iii. Barron v. Mayor and city council of Baltimore, first time the court decided whether the bill of rights applied to the states or just the federal government

iv. Facts:  PL sued the local government for building and causing the shore to silt up to the point when his wharf was no longer functioning

1. Claimed the city took private property for public use, through government action I have suffered loss

2. The initial interpretation of the taking clause, it required that the government put something on your property

3. Assuming that this is a taking, does the 5th amendment apply to the states or does it just apply to the federal government.  

a. PL held that it should apply to everyone.  

v. Held:  the 5th amendment applied only to the federal government not to the local government

1. Court:  b/c if this was meant to apply to the states, it would have said so 

2. The local government or the states if they wanted this protections they would have put it in their state constitution,

3. If they wanted these types of safeguards could have passed such legislation

a. (But they in fact did this when they ratified the 5th amendment.  )

vi. Although the courts reasoning is not all that persuasive, public opinion agreed.

vii. What is meant by due process of law


1. Due process is derived from English law, from the Magna Carta, designed to limit the power of the king, it is unclear what precise content to give due process.  

c. Civil War Amendments (13, 14, 15)

i. Passed during the reconstruction ear after the Civil War

ii. Did these deal with the states or the just the federal government?  

iii. 13:  

1. 1865, abolishes slavery and involuntary servitude

2. Applies even to private action

3. Been narrowly construed to only apply to formal bondage and forced labor

iv. 14:

1. 1868, establishes people born in this country are citizens of US and the state of residence

2. Rejects that people of other races are not citizens (Dred Scott decision)

3. ( 2 provides:  

a. No state shall deny the privileges and immunities of citizens of the US

b. The states shall not deprive any person of life, liberty, or property without due process of law or equal protection

v. 15:

1. (  Prohibits denial of franchise because of race or previous condition of servitude.  Applies to both fed. and state

II. INITIAL INTERPRETATIONS OF THE CIVIL WAR AMENDMENTS, FIRST TEST OF THE RECONSTRUCTION AMENDMENTS

a. Slaughterhouse cases (S. CT. HELD THAT THE P&I CLAUSE OF THE 14TH AMENDMENT DID NOT APPLY TO THE STATES)
i. State wanted to limit the number of butchers, passed law limiting the industry 

1. The process on how this law was passed was corrupt, the members of the legislature was bribed 

ii. The suit was brought by butchers who were prohibited from doing anything but work for the monopoly and had to pay fees

1. PL claimed

a. 13th involuntary servitude by working for the one company, had no choice

b. Abridges the P&I of the US citizens, denies equal protection of the laws, 

c. Deprives people property without due process of law.

2. Held:  the P&I clause of the 14th amendment did not make the Bill or Rights applicable to the states:  

a. Protect the rights of federal citizens against the national government.  

b. The 13th amendment applies only to bondage and formal servitude it has been narrowly construed

c. The 14th amendment:  all persons born or naturalized are citizens of the US and the state of their residence

b. Result of Slaughterhouse cases

i. You are only entitled to the P&I that the states give you

ii. Due process and equal protection

1. These just basically mean you can’t discriminate against free slaves, there is no due process  problem with business.

iii. The 14th Amendment 

1. Was to protect the rights secured to individuals in this relationship to the federal government (their capacity as federal citizens) 

2. Today, the 14 Amendment still has only partially applies the bill of rights to state citizenship

3. Today still has limited application

a. Petition to congress

b. The peaceably assemble

c. To use the writ of habeas corpus

d. To use the navigable waters of the US

e. The right to inter state travel

f. To claim the right secured by the 13th amendment and 15th amendment

g. Right to vote in federal elections

4.  Due process and jurisdiction 

a. The court restricted the jurisdiction of state legislature and state courts without any clear constitutional basis for the restrictions  (outside the state)

c. Rationale

i. Reflected the values of federalism

ii. Emphasize importance between limiting the power of federal government to limit the states power.

1. Dissent argued:  the 14th amendments do afford protections of private individuals against the state government,  

a. Ignores the broad language of the amendment.  

b. Another issue was:  can government create monopolies

III. The Contract Clause

a. Art. I ( 10:  “ no state shall pass any law impairing the obligation of contract”

b. Although this does not apply to the federal government (does not mention the feds.)  

i. The 5th Amendment Due Process clause has been used to ensure procedural due process which would bar unreasonable impairment of substantive vested legal right, but the Court has interpreted this as “less searching” than the state limits under the Contract Clause

c. Application

i. “Contract” interpreted broadly, courts could invalidate police power measures

ii. Today, not a significant limitation on power

d. Judicial Construction

i. Applies only against legislative action impairing substantive legal rights 

1. Applies to both private and public contracts

e.  One thing to bear in mind:  they are temporal dimensions, they change the rules, the state impairs the obligation of contract, they enacted some legislation that changed things.  

i. Some things that we didn’t think were harmful before, become harmful.

ii. One approach- citizen has to assume the risk that the government will try to regulate things.  There shouldn’t be any constitutional restrictions

iii. Counter argument:  that we have lost a lot individual liberties, it will make our economy less certain, it will make our investors less strong

f. Private Contracts

i. Test:

1. Does the law substantially impair a pre-existing contractual relationship? 

a. (Guidelines)

i. If it is not designed to deal with a broad generalized economic or social problem

ii. If it is a permanent rather than a temporary impairment

iii. If the area regulated has never before been subject to regulation by the state

iv. If the impairment is question has an extremely narrow focus

2. If this is met, then the government must demonstrate that the law imposes reasonable conditions appropriate to achieving a significant and legitimate public purpose

a. In most cases the courts will to the legislative judgment.

ii. Homebuilding and loan company v. Blasdell:

1. Depression era law, that said that people did not have to pay their mortgages on time, because people were poor and couldn’t pay mortgages.

2. This impaired the obligation of contracts, 

3. The court said no, in light of the emergency was narrowly tailored to the emergency, it was temporary, it imposes reasonable conductions, and the people would still have to pay it effected the value of the contract, even though it would impair the value of the contract

4. Elements of when the police power can trump contract clause (applying the above test(
a. Emergency need

b. Law enacted to protect a basic societal interest not a favored group

c. The relief was appropriately tailored to the emergency that it was designed to meet

d. The imposed conditions were reasonable 

e. The legislation was limited to the duration of the emergency

iii. Allied Structural Steel v. Spannaus

1. Allied Structural Steel:  had pensions with their employees but if fired, they didn’t have to pay pensions

2. Minn. made law that said companies had to pay pensions to the state if they closed offices 

3. The legislation was limited to the duration of the emergency

4. The court held that that contract clause couldn’t trump state police power.

a. Test:

b. Substantial impairment of the contract

i. (How severe the impairment, the more sever the impairment the more scrutiny.)

ii. This placed an unexpected burden on the companies, this was not enough of a social power, this is a big hit that is retroactively changing what it agree to pay its workers.   

5. Dissent:  the contract clause should not even be in this situation, this was tantamount to a tax, it does not do anything to change private contract, no one is being relieved of the contract, the dissenters say contract clause is limited to laws that dilute contracts, say that judges can use there own subjective reasoning to subject people to laws they like energy reserves group v. Kansas

g. Pubic Contracts

i. When can a state alter contracts?

1. The state may reserve the power to subsequently revise its licenses and other contracts

2. A state may not abandon its sovereign power to legislate for the public health, safety, and well being by a contract and it is does so then any such contract is invalid

3. And while the state may contract away it fundamental powers, it may impair such contracts it this is reasonable and necessary to serve important state interest.

ii. US Trust Co. of NW v. NJ

1. HELD: Unconstitutional: the change in contract was not necessary to encourage people to use public transportation AND not reasonable in light of any changed circumstances, protected STATE interest, not PUBLIC interest.

2. NY and NJ created a compact to create the port authority in order to build tunnels, 

a. Once the tunnel were built, people paid tolls this was the security for the bond, if the barrower goes bankrupt, the people were not paid back, the port authority used the tolls to pay back the borrowers, but

b.  Later the port authority used the tolls for other purposes and weren’t paying the bondholders.  

c. This affected the value of the bond on the open market

i. When the tolls were no longer used to repay the bonds, the chances of being repaid were not as good as they were before

3. Here the court said that it did impair the contract, and can have retroactive laws

a. But can’t do so in a unconstitutional manner:  

b. Distinguish from homebuilders:  there needs to be an emergency, this was a not an emergency 

c. Here:  the legislature is repealing the state’s voluntary legislation, the legislature can’t bargain away the police power of the state, the state bargain away police power, but a state can bind itself to taxing or spending powers

d. To change must be reasonable and necessary to the purpose

4. Here the state has their own interest at stake, not the public interest.

a.  The court needs to scrutinize the state right, there are other ways to encourage mass transit

b. There weren’t change circumstances.  

5. Dissent:  let the credit market, take care of this, their rating goes down, they would have to pay a much higher interest.  

a. This doesn’t even alter of when the people will be repaid, or if they will be repaid, let the market discipline these guys, not the court.  

b. The bondholders must take the risk.  

THE INCORATION DOCTRINE

I. Deals with whether the due process clause makes all of the Bill of rights applicable to the states:

a. Whether the clause has an independent meaning, and whether the bill of rights grantees made applicable to the states apply to the same extent and in the same manner as it operates against the federal government.  

II. Background

a. Barron v. Baltimore:  the takings clause does not apply to the states 

b. Then we looked at early cases since the 14th amendment, 

i. The slaughterhouse cases, the court said that 14th amendment only protect P&I of national citizenship, the states are free to decide which rights apply to state citizenship

ii. As we noted the due process clause was used to 

iii. This raises fundaments question of judicial review?

1. Can they based this on what they think is fair

2. Or what they think the framers had in mind

a. The court have decided that some are incorporated and some are not, but the 14th amendment does more than just apply the first 8 amendments, they are not limited can ad other things for fairness.

c. 1st Amendment

i. Makes it unlawful for the states to abridge by statute:

ii. The freedom of speech which the first Amendment safeguards 

iii. Freedom of the press, religion

iv. Peaceful assembly

v. Counsel for accused

d. 5th 

i. Freedom from self incrimination

III. In class Bill of Rights

a. 1st amendment

i. The court has always decided this applies to the states

ii. Weird because it starts with “congress”  

iii. But after the 14th amendment it was applied to the states it was adopted after the 1st amendment, so after of the civil war, 14th will apply the 1st amendment apply to the states.  

iv. Need means to protect your liberties

v. Look at the CL, comes from England, there is no protection of freedom of speech in England.  

1. We fought a revolutionary war allow us to have these rights, the historical understanding, irrelevant.  

2. The basis was 1st amendment came from the war

b. 2nd amendment

i. Traditional view:  the right of the states to have militia 

c. 3rd amendment

i. Soldiers can’t be quartered in your house unless by law

ii. It is moot, b/c we are not in practice of quartering soldiers in peoples house

d. 4th amendment

i. Unreasonable search procedure:  should it apply to the states

ii. The issue usually occurs where the state illegally searches your house and finds criminal evidence, if you don’t exclude the evidence, it will create an incentive to illegally search people’s houses

iii. The exclusionary rule was to applied to the states until 1961:  the Map case, the S. Ct. said it has to be applied to the states, under the 14th amendment

e. 5th amendment

i. Right to be indicted by grant jury:  historically this was a check against the government, in England

ii. But this was not found to be fundamental to citizenship, the states convinced the S. Ct. that there were alternative means to indict criminals; there were instead professional prosecutors, in things like preliminary hearing.  

iii. The courts are mindful of the burdens on the states to have to empanel a grand jury 

iv. This illustrates how selective incorporation be applied to the states

v. Second part:  takings clause:  this is incorporated by the 14th amendment, 

1. Ex. Penn Coal, remember Property

f. 6th amendment

i. They apply to the states, but it was only because of the Warren court, that some of these rights have been applied

ii. Provides that the DF can be informed of nature and charges of the accusation, witnesses against him, only until the 1960’s was this true.  

g. 7th amendment

i. Courts have said this does not apply to states:  civil representation does not require states to have representation to states.  

ii. Right to trail by jury trail in civil cases is not applicable to states.  

iii. The court was unlikely to apply to states because of the $20, would unfairly burden the states.  

iv. Courts would say that due process would be violated if you have a random system.  

h. 8th amendment

i. The courts don’t interpret this that way and bail can be denied, the excessive fines can be applied to the states, 

ii. In criminal cases, the cruel and unusual punishment, can be applied to the states 

iii. The 5th amendment says no person will be deprived of “life” etc.  

iv. The states should go to extraordinarily lengths to make sure people on trial for capital crimes have due process of law.  

IV. Cases:  what method should we use to apply the bill of rights to the states?  Illustrates how the law can change

a. Palko v. Conn.

i. Whether the due process clause allows the state to appeal a murder conviction on error, under the doctrine of double jeopardy?

1. The state wanted to appeal because the state did not get a tough enough conviction.  

ii. Held:  the court held that the due process clause does not forbid this 

iii. The Supreme Court has rejected this, and double jeopardy is applied to the state, this no longer good law.  

b. Adamson v. California

i. Explains which provisions of the constitution are incorporated and whish ones are not (debates)  

ii. Held:  trail by jury in civil cases, the right to a grand jury indictment, and requirements of a 12 person jury for convictions, freedom form excessive bail, unanimous verdict

iii. Dissent believes that the holding in not constitutional  

iv. Frankfurter:  all of the bill of rights should not be incorporated it is absurd.  

v. Black thinks it is bad to let justices decide which laws apply to the states.  

c. Duncan v. LA

i. Issue:  does due process (6th Amendment) grantee a trail by jury trail in STATE criminal proceedings (under the 14th amendment, equal protections clause)

1. He is convicted to simple mis, battery with a fine and 2 months imprisonment, not a hard labor, the LA laws says only have jury trial if you are up for a capital offense or hard labor.  

2. LA laws says not guaranteed trail by jury.  

ii. Held:  yes

1. Because:  it is sufficiently fundamental right of citizenship to guard against oppression by the government.  (B/c you could potentially get a 2 year sentence)  

2. Petty crimes, no in deciding on how far it should extend, it should consider potential penalty, apply to sentences of 6 months or more

3. Jury acts as a filter to make sure what the justice system does is in accordance with community, bench trial also OK but you should have the choice.  

iii. Concurring read:  

1. (2 make the whole 14th amendment apply to the states wholly not selectively, because it is hard to decide which ones should apply.  

2. Although the justices do not agrees on which rights apply, all agree that rights to apply, the due process clause applies to states, rights against state action, notions of fundamental fairness should end up providing those protections.  

d. Have right to trail by jury, but not an unanimous verdict, like in Williams v. FL, the said that was OK rights diluted

i. The rights are diluted, as a result of them to be incorporated, can have 6 person juries, as long as it is not a capital case

e. Apodaca v. Oregon

i. 10 out of 12, jury is not unconstitutional

ii. What about 5 out of 1 are unconstitutional 6 people must be unanimous.  

iii. Has the court assumed the function of the legislature, these decisions are a product of the Warren court, he was thought of were a activist judge, it required states to professionalism the criminal justice system.  

iv. The court is adopting criminal procedure 

f. Miranda:  case, a confession of a criminal could not be convicted unless DF knew that this could be used against them.  

i. Not clear if it is based on constitution, the court reinforced, in the Dickerson, that the Miranda were guaranteed.

ii. Does the due process clause limit procedures not forbidden by the bill of rights

1. Black, strict textually, like no speech should be limited, but the court has ruled hat the bill of rights includes things not in the bill of rights

g. In Re Win ship

i. Is proof beyond a reasonable doubt constitutionally required?  

ii. This goes beyond the bill of rights even if they are not specifically mentioned in the bill of rights.  

iii. Aside, as we have become wealthier, the should be a continuation of human rights we have expanded rights to men and women, minorities, even non human things (environment)

iv. The 14th amendment does more than just incorporate the bill of rights.  

v. The court did not apply the excessive fines to punitive damages.  Pacific mutual life insurance, v.haslip, and insurance agent pocketed premiums instead of sending in, the state sentenced him punitive damages, the state had to guide juries with guidelines for punative damages scalia says this isn’t constitutionally required.  

h. Incorporation – its current scope of what applies to the states:

i. 1st amendment:  

1. Freedom of speech

2. Religion

3. Association

ii. 4th amendment

1. Arrest and search

iii. 5th amendment

1. Indictment:  that states could permit prosecutions on the basis of information filed by district attorneys rather than indictments by grand juries.  

2. Double jeopardy:  held that charges of double jeopardy in state process dings must be judges not by the watered down standard enunciated in Palko.  collateral estopple in included in the 5th amendment

3. Privilege against self incrimination

4. Taking to property without just compensation

iv. 6th amendment

1. Speedy trial

2. Public trial

3. Jury trial

a. Don’t need 12 people

b. Don’t have the requirement of a grand jury indictment

c. Unanimous jury also not needed 

v. 7th 

1. Are not guaranteed jury trial in civil proceedings

vi. 8th amendment

1. Bail:  has not been decided, but it is assumed to be applicable to states

2. Excessive fines:  court declined to decide whether the 8th amendment prohibition on excessive fines applies to the states through the 14th amendment

3. Cruel and unusual punishment:  applies to the states

