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I. Intro

A. Con Law II – deals with relationship between individual and federal government ( question of rights of individuals or groups of individuals against the government

1. Start with 1919 cases b/c 20th century is when individual rights became well developed idea

a) Right of equality, speech, voting

(1) Relatively new as enforceable rights

2. 1st amendment as real right really begins in 1964 with New York Times v. Sullivan ( came in the wake of Brown v Board of Education.

B. Recap of Some important ideas:

1. Marbury v Madison:  first set forth the proposition of judicial review and that it is the province of the judiciary to determine what the Constitution is, means, and requires.  Judiciary can declare laws unconstitutional.  The independence of the judiciary allows it to guard the Constitution and the rights of individuals from improper actions of other branches.  Decisions must be governed by the Constitution rather than by any contrary statute

2. McCulloch v Maryland:  The federal government is sovereign.  It is a creation of the people of the United States and not of the states.  The federal government is not subordinate to the states.

3. Incorporation:

a) Incorporation –most of the provisions of the bill of rights, through the 14th amendment, apply to the states as they do to the federal government.

(1) Notables exceptions: 5th and 7th amendments

(2) However, with the Court increasingly looking to the bill of rights and incorporating provisions, it may be that “selective incorporation may have proceeded to the point where it is essentially total incorporation”

b) Adamson v California – no overturn of conviction where comment on the fact that defendant didn’t testify.  Federally – a violation of the 5th amendment but the 5th does not apply to the states

(1) Black and Douglas dissent – argue for FULL INCORPORATION, though they prefer selective incorporation over none at all

c) Selective incorporation seems to be the manner in which the court is applying incorporation 

II. First Amendment Cases – Freedom of Speech

A. Schenck v. United States--Holmes

1. Case in espionage act of June 15, 1917. Circulation of papers to men called and accepted to military service (WWII –US entered in 1917). Published by socialist group. Statement before the Supreme Court:

a)  “Your right to assert your opposition to the draft”

(1) Not explicitly to resist the draft BUT Target to people already accepted

2. Espionage Act of 1917 – criminalized act of causing insubordination among ranks of military and Also addressed obstructing recruiting and enlistment service of the U.S.

a) That’s what Ds were accused of -- defined broadly – statutory interpretation

3. Defendants cite 1st amendment as reason to over rule conviction

4. As prosecutor have to argue that 1st doesn’t cover this speech

a) Meant to cover political speech

b) This speech meant / designed to encourage an illegal act

(1) It involves an action

(a) Action is outside 1st amendment (for the most part)

5. Convictions upheld – the content of the speech takes it out of the protected speech realm and puts it into the action realm

a) “Clear and present danger” test

(1) Causal link between speech and action

(a) Speech (action (substantive evils that…)

(2) The most stringent protection of speech would not protect man shouting fire in a theatre and causing panic

(a) Harm in this case not as attenuated

(b) Shouts are not false in this case

(i) It’s a political opinion

B. Other cases

1. Both convictions upheld

a) Frohwerk case – prepared and circulated several newspaper articles that attacked the position of the US in WWI

b) Debs case  -- speech by presidential candidate about socialism and denouncing capitalism and war

2. Connection to clear and present danger is very weak – weaker than Schenck

3. Before this line of cases – 1st amendment limited to just prohibiting prior restraints (that’s where Holmes is at least)

a) Prior restraints – need license before printing / distributing printed material

(1) After invention of printing press – revolutionary

4. Schenck -- S.Ct.  Opinion where refers to previous restraints and that freedom of speech goes beyond that – pro 1st Amendment

5. Schenck, Frohwerk and Debs – all 1919

a) Clear and present danger test – Holmes

(1) Espionage Act of 1919

(a) Unanimous Supreme Court decisions – upheld convictions

(2) Holmes’ justification for convicting

(a) Content of speech, thought express

(b) How can this be reconciled with the 1st amendment?

(i) Look at the connection between speech and action ( substantive evil = some kind of action/non action

b) Once there is a action/non-action element -- takes it out of cover of 1st amendment and allows you to be able to be punished.

C. Abrams v US (1919)

1. Case where leaflets urged workers not to produce bullets for WWII b/c writers though bullets would be used against Russian Revolutionaries

2. Holmes dissented – majority of court affirmed the conviction of Abrams

3. Facts:

a) Russian Revolution is the political background for his case

(1) Followed by end of WWI on the eastern front

(2) Western powers thought important to have troops in East. US sent troops to Russia ( some suspicious, thought US Sent troops to over throw Russian Bolsheviks

(a) Printed pamphlets – don’t produce bullets to be used against Russians

(i) Called for general strike

(a) Fliers thrown out of window – “poor and puny anonymities”

(b) Shoestring budget

(3) Ct looks at affect ( stop bullets, hinder war efforts, using Schenk-Deb-Frohenwerk rationale.

4. Holmes and Brandeis dissent

a) Why is Holmes dissenting?

(1) Is he disavowing position in Schenk?

(a) NO – doesn’t believe it passes clear and Imminent danger test  --
(i) IMMINENT REPLACES PRESENT

(2) Holmes seems to be drawing closer line between speech and action – he is increasing the necessary closeness between speech and action

(3) Holmes’ Rhetorical argument

(a) If you don’t sweep away speech 

(i) You doubt your power

(ii) Speech is impotent

(iii) Don’t believe wholeheartedly in the result

(4) Can’t be sure of anything, therefore must allow the speech

(a) UNLESS

(i) “An immediate check is required to save the country”

(b) Based on Holmes’ pragmatic view.

(5) Holmes rejects argument that sedition is ok

(a) It was rejected by US government in Jefferson’s time – all convicted were pardoned and fines reimbursed

D. Learned Hand – Masses Publishing C. v. Patten (Fed Distr Ct case)

1. Look at this b/c position like this ends up being adopted by Supreme Court

2. P – publication opposed to war  -- cartoons of political nature against war, also poems, essays; D – postmaster refused to mail this magazine under Espionage Act of 1917; P wants magazines sent, D says obstructs recruiting service by the pictures, words in the magazine

3. Hand grants injunction – quickly stayed and then overturned but the higher court

4. Holding:  one may not counsel or advise violation of the law as it now stands, but everyone is free to advocate changing the law

5. What’s the difference between Holmes in Abrams and Hand in Masses?
a)  Holmes ( speech ( action (speech likely to produce imminent lawless action) – futuristic, requires risk assessment

b) Hand ( must have explicit encouragement to break the law

(1) This is an expression of opinion not an expression of fact (required by the statute)

(2) Speech to be prohibited: if it counsel or advises others to violation the law as it stands

(3) Makes distinction in form of speech – opinion vs. incitement

(4) What justifies this if not the speech-action distinction?

(a) This is not a constitutional decision

(b) Requirements of a democratic state

(i) Criticism of government acts

(c) Different b/c Holmes requires judgment of imminence of danger – Hand does not
(d) Hand doesn’t protect direct incitement to action either

c) Which test is preferable?

(1) Hand – clearer test – between esteem and emulation ( easier for citizens and judges to use.  Stops judges from saying too often that there is a link between radical speech and action

d) Masses case – Hand was reluctant to find anything unconstitutional.  It was not a constitutional case, rather a statutory interpretation case

(1) Even though intended as a general statement of the first amendment

E. Gitlow v New York (1925)

1. D – member of left wing of socialist Party (later communists)

a) Published left wing manifesto

b) Violated criminal anarchy statute

c) More theoretical statements – called for class struggle, revolutionary revolt, etc.

d) Les clear than calling for general strike

2. 1st issue – Does 14th amendment incorporate Bill of Rights into state case?

a) Bill of Rights applied only against federal government not against the states

b) 14th Amendment – incorporation clause – due process of law against states

(1) Argument – due process of law incorporates Bill of Rights

c) Assume 1st is incorporated

3. New Issue in Gitlow and Whitney:

a) State criminal prosecutions

(1) Both penalizing advocacy of violent actions

b) Does Bill of Rights Apply to the states?

(1) Originally – entire Bill of Rights intended to limit congressional and other federal powers – not intended to cover the states

(2) Does the 1st amendment apply (and other bill of Rights – amendments 1-8 or 1-10, however you look at it?)

(a) Can it be found in the 14th Amendment?

4. Gitlow and Whitney – Sanford:  clear and present danger test ( hard for judges to figure out

a) If statute that link speech ( action, assume legislature figured out the link and will defer to that in most cases (when reasonable)

5. Holmes – dissenting in both cases – test must be applied in every case, don’t just defer to legislature to draw line between speech and action.  The court must do that (Schenck reasoning)

a) Dictatorship of proletariat – Marx and Lenin – “State and Revolution” Proletariat is being suppressed by bourgeoisie  (capitalist middle class)

(1) Bourgeoisie will have to be suppressed (imprisonment, no voting, speech restricted)

b) Holmes says can only cut off speech when it is very close to action

(1) But if there is group who wants to stop free speech.  Must let them have their way until it gets close to action

(2) How can the meaning of free speech be that it may be that free speech may end? Ideological question!

F. Whitney v. California (1927) – Concurring opinion by Holmes/Brandeis

1. Speech as a means and an end – a debate 

a) Free speech is a means

(1) The end is whatever it gets us to ( better society or a better government

b) Free speech is an end – it is good in and of itself

(1) Intellectual idea

2. Would it make any difference to decision of any freedom of speech case if we viewed liberty as a means only or liberty as an ends?

a) Religious speech

b) Very important aspect of Whitney

3. Implications of speech as a means and as an end

a) If as means – may want to limit it to political speech

b) If as an end – may want to protect broader category

G. Must slow down and think about great Holmes/Brandeis opinions

1. Work through them carefully (Whitney, Gitlow)

2. Holmes  -- discussion is usually the only weapon you need against noxious doctrines (the power and the force of the discussion)

3. Brandeis – can prohibit speech only when not enough time to mitigate noxious speech with discussion

4. Often government overestimates dangers

a) People should be able to speak to participate in democracy

5. Brandeis says ‘danger’ must be a very serious substantive evil to be prevent to prohibit freedom of speech

6. After 1927 ( sporadic application of clear and present danger test

a) Next – move to the Cold War

H. Dennis v US

1. Smith Act – 1940 – prohibited conspiracy to advocate overthrow of US government by violence or organization of group who organize to do above. 10 top leaders of US Communist party

a) Record of 16000 pages--Not much about D’s; just Long passages of communist classics

2. 2nd circuit opinion by Learned Hand 

3. No majority opinion

a) Vinson + 3 (reed, Burton, Minton)

b) Plurality – no holding

4. Vinson’s opinion adopts Holmes/Brandeis view of when to apply clear and present danger test ( in each case, can just take legislature’s word for it

5. “Present” – different definition – imminent/immediate

6. Vinson adopts Learned Hand test – (G)(P)>I

a) G – gravity of evil

b) P –probability (imminence) 

(1) Roughly equivalent to what probability is in the new equation (low probability = not very imminent).

c) Discounted by I – Invasion

d) Looks a lot like the formula for torts negligence In the Carroll Towing case

e) Same ideas the speech test Vinson relies on

f) Reworking of the Clear and Present Danger Test.

g) Dangerous  -- the tort formula looks at an economic value

(1) Free speech all the factors are complete imponderables

h) Language of “clear and present danger” test used by Vinson is manipulated beyond recognizable form that Holmes and Brandeis talked about in the earlier cases

7. Frankfurter – affirmed

a) Different reasoning 

(1) Courts had no reason to be striking down a lot of statutes – moving against the will of the people

b) Judicial Review should be limited

c) Judicial Self Restraint should be practiced

(1) His first clear statement of that theory

8. Frankfurter’s position comes from “trauma” he endured as law professor and as judge when S.Ct. struck down much of the New Deal legislation

a) Took position that cts ought to step back form judicial review unless it was a procedural issue that requires the court to step in

(1) JUDICIAL SELF RESTRAINT

b) Balance free speech with interest of the country

(1) Who should do the balancing? CONGRESS
9. Jackson concurrence


a) Court can’t make predictions about what the effect of the speech may be

b) A lot of residual ideas form days as Chief Prosecutor of Nuremberg tribunals

c) Omitted part of opinions

(1) Idea that parliamentary democracy must be protect from enemies

(2) Parliamentary democracy must control

(a) President shouldn’t get too much

(i) Steel Seizure case – zones of Executive power

d) Thinks that this is a simple conspiracy case, not one that requires application of the clear and present danger test

(1) Only invoke the clear and present danger test where speech is indirectly intended to advocate illegal activity

10. Comparison between Jackson on one hand and Black/Douglas on other hand is developing dispute about 1st amendment scope, issues, etc. 

a) Libel, hate speech, radio, TV, advertising, pornography

11. Do we have some kind of overall principle that then can be distributed in all those areas?

a) At this point, many argued that the “clear and present danger” test was that principle (i.e. Thomas Emerson)

12. Harlan also said 1st amendment issues were a balancing act (ad hoc balancing)

a) Position taken for 10-15 years

13. Black and Douglas moving toward position that 1st amendment is an absolute

a) Black – NO LAW MEANS NO LAW

(1) Any prohibition on the contents of the speech is unconstitutional

(a) Place, time, manner of speech could be balanced

(b) No law of libel, defamation, slander, etc

(i) Didn’t go that far in an opinion but did in a Law Review Article

b) Douglas – Legal Realist

(1) Court is overestimating the threat of danger ( need plain and objective proof of danger that evil is imminent

(2) Always interesting slant

(a) US commies not a threat

(i) Others may be but not ours

(3) Market place of ideas metaphor from Schenck case brought forward – miserable merchants of unwanted ideas; their wares remain unsold

I. Yates v US

1. Justice Harlan – interprets Smith Act as requiring advocacy of action

a) Sees three things the speech could possibly be

(1) Teaching

(2) Advocacy of ideas

(3) Advocacy of action

b) Line between 2 and 3 is prohibited speech

c) Before – line between 1 and 2 was prohibited

2. Opinion more clear as to advocacy of action through this:

a) S Ct reviewed evidence against 10 D’s

b) Only # of them remanded for new trial

c) The rest had convictions reversed and actions dismissed

J. Brandenburg v Ohio (1969)

1. Modern Standard of the CLEAR AND PRESENT DANGER TEST

a) Cross burning/trash talking 

(1) Only KKK members were there, along with 1 TV crew

(2) Not prosecuted under hate speech

(a) Rather and advocacy of violent action statute

2. BRANDENBURG TEST:

a) Limits state’s ability to forbid or proscribe advocacy

b) UNLESS

(1) Advocacy is directed to inciting or producing imminent lawless action

AND

(2) Is likely to produce such (imminent, lawless) action

c) Test Origin

(1) “Directed to” – intent needs to be there; counseling/advising sounds like Yates and Hand in Masses

(a) Form of language must satisfy the Yates test

(2) “Likely to produce”

(a) Sounds like return to Holmes dissent in Gitlow, Whitney (with Brandeis)

(i) Imminence

(b) Seems to turn its back on Dennis

d) Defines relationship between speech and action

3. Both sides of the Brandenburg test are pretty much equal as far as importance

K. Aside

1. Dennis – balance in every case the facts in that case (Frankfurter)

2. Black and Douglas – no penalizing the content of any speech, just action ( the line between permissible and impermissible acts is the line between ideas and overt acts

3. Does Brandenburg case adopt either of those views?

a) NO

b) Adopts view that is pragmatic!

L. NAACP v Claiborne

1. Mere advocacy of the use of force doesn’t abrogate the 1st amendment protection, violence was weeks/months after the speech

2. Ad hoc balancing vs. Douglas/Black absolute test.

M. New York Times Co. v Sullivan (1964)--Brennan

1. Page ad seeking support of Dr MLK Jr.

a) Political ad

b) Fundraising

2. Sullivan not name but ad talked about Ala police (Montgomery)

a) Plaintiff

3. New York Times

a) Defendant

4. Civil action for libel went through the Ala cts 1st
a) $500k judgment for Sullivan – NYT liable

5. Ala standard – “libel per se if the words tend to injure the person in his reputation” 

a) D has no defense unless everything is true 

(1) Was it true? 

(a) Not all the particulars

b) Don’t have to prove damages

c) Must be of and concerning the plaintiff

(1) Statements didn’t i.d. Sullivan explicitly

(a) Sullivan said must be talking about me – I was only police chief – “they”, “southern violators” also carries down to harm him

6. All questions of ALA torts law had been decided

a) Only argument that can be made at S. Ct. level is constitutionality based on 1st amendment (freedom of speech)

b) Applies to states through incorporation of the 1st amendment

7. Article by Quint’s class mate – from view point that S. Ct. had to strike this down or the entire Civil Rights movement would be stifled

a) 14th Amendment due process – Civ pro

(1) No minimum contacts  (narrow)

b) 14th Amendment

(1) No evidence that is was of and concerning Sullivan (little broader)

c) Ct took broadest route in reversing this case

(1) Beginning of the modern 1st Amendment (before Brandenburg)

(2) Unanimous

8. NYT – argued by Herbert Wexler – violates 1st amendment

a) How to argue for Sullivan?

(1) Beauharnais case – sustained criminal group libel  -- if utterance is directed at a defined group. Libelous utterance not within area of constitutionally protected speech

(2) Chalinski case –upheld fighting words restriction – must be narrowly tailored and construed – either those words that inflict injury merely by utterance or those that tend to incite an immediate breach

(a) Conviction of a Jehovah’s Witness whose personal attack on the city Marshall with fighting words resulted in a physical fight.

(3) Libel is not protected speech

9. Court Adopted the Counter by NYT

a) Can’t circumvent the 1st amendment by increasing the scope of libel - -see page 1095

(1) No talismanic immunity

b) Must apply the standards of the 1st amendment

10. Last argument in Sullivan

a) Ala law no longer at issue – Ala S. Ct has spoken

b) Only argument is 1st amendment as incorporated by 14th amendment

c) Sullivan says look at Beauharnais/Chaplinski

(1) Libel is not protect speech by the 1st amendment

(2) Don’t have to worry about 1st amendment

d) Response 

(1) State law can’t insulate by nomenclature some particular type of speech from review 

(2) “Libel” libel doesn’t end the case

(a) Must satisfy standard that satisfy the 1st amendment

e) What are the important standards/principles that must be looked at?

(1) 3 part reasoning --

(a) Debate on public issues should be uninhibited

(b) How false statements argue useful

(c) Test.

(2) Debate on public issues should be uninhibited, robust and wide open

(a) Like Brandeis’ concurrence in Whitney

(3) Initially, this speech seems to be covered – 

(a) Does it lose coverage b/c it is not all true?

(i) Argument – this is false and defamatory

(b) Why protect false statements

(i) Doesn’t want to stifle the market place of ideas

(ii) Don’t want people to be too cautious to debate fro fear of making mistakes

(iii) Aside – False opinions by JS Mills

(a) Whole body of doctrine could be false but there may be parts that are worth preserving

(iv) English position

(a) Defamatory statements were harmful (even if true)

(b) Were punishable

(i) Government is fragile and vulnerable to attach

(ii) Seditious liable

(v) Sedition act of 1798

(a) S. Ct. never ruled on but Brennan assumes would’ve been overturned

(i) All fines reimbursed

(ii) All D’s pardoned

(4) Handout – PEOPLE ARE SOVEREIGN

(a) Government is not sovereign

(i) Chosen and unchosen by the people!

(b) Right of free discussion of the stewardship of the officials

(c) CRUCIAL PART OF CASE:  Any idea of seditious libel has to be excluded b/c people are sovereign – not the government

(i) See generally McCullough v Maryland  -- p 90-91 of CB

(5) Doesn’t matter that this is a civil not a criminal libel judgment

(a) Civil libel is just as harmful (b/c monetary punishment is so steep)

11. Case is not over – NYT wins – STILL HAVE TEST

a) Speech is protected but still have to pass test

b) Public official barred from recovering damages for defamation (re: official conduct) unless can prove actual malice

c) Not the colloquial/every day meaning of malice – mean/cruelty (opposite of charity)

12. Crucial case in the judicial protection of the 1st amendment

a) Clear and present danger test is a wavering type of protecting

b) Brandenburg – clear statement of protection is after this

13. Recapping this case 

a) It’s not what you call it – standards still have to satisfy the 1st amendment

b) General standard is that free discussion of public issues is important to democracy (performance of public officials)

(1) That can’t be unduly hemmed in by calling something libel or insurrection or anything

c) IS this statement - -which addressed public interest of the time – not protected b/c it is in some ways false?

(1) Ct adopts Madison’s idea that there will be some mistakes in vigorous debate

(a) To say that is punishable would strangle public discourse

(2) Defamatory statements about the government DO NOT imperil the government  -- rejection of English idea 

(3) Sedition act of 1798

(a) Crucial aspect of the invalidity of it rested on the idea that the people were sovereign – see extra page he handed out

(b) People who chose the government trough elections have to have the broadest possible scope to decide whether servants are acting properly

d) Sometimes statements about public officials can give rise to libel judgments

(1) New York Times Test – The constitutional guarantees require, we think, a federal rule that prohibits a public official from recovering damages for defamatory falsehood resulting to his official conduct unless he proven that the statement was made with “actual malice” – that is, with knowledge that it was false or with reckless disregard of whether it was false or not

(a) Hard standard – either it is false or not a factually based allegation/ fact

(i) To say that it happened is almost the same as knowing it didn’t happen

(ii) Negligent statements are protected

(2) Has nothing to do with “ill will” toward the person talked about

(a) Rather it can be a type of gross negligence or recklessness

(b) Ill will may be relative for showing motive for falsity but it is not a necessary part to the case

e) One question Brennan doesn’t answer is raised by Black and Douglas

(1) Continues to move toward Black’s absolute idea – no damage liability for anything said about any public official

(2) Still raises too many dangers for the press

(3) Doctrinal question – why is it – what justifies cutting back on it (broad protection of speech for statements about public officials)?

(a) Why is there limitation?

(b) Why are there still some libel statements allowed?

(c) Balancing act between the need for free speech but also the realization that a democracy must have leaders

(d) Not a lot of value to this type of speech – doesn’t add value to a democratic debate

(e) Negligently false statement standard would cause a self-censorship impulse in political discourse

(i) Could be the exact same statement but it is the motivation behind making the statement

(ii) A notion of fairness
(a) Protected up to a point where the person really must know that what they are saying is false

(b) Jury to decide the difference between the two

(4) Extension of rule to a public figure – to the extent that the NYT rule rests on ‘sovereignty of people’ – Associated Press v Walker

(a) Football coach, retired Army general – requires showing of actual malice.

(5) It doesn’t work as well where the person is not a public official


(a) Argument of something akin to the talented 10th
(i) Society has leaders which overlap\
\\

(b) Issue is whether the person is a public figure – if they are, P will almost always lose

(6) Private figure – ordinary person

(a) GERTZ V WELCH – ORDINARY NEGLIGENCE MUST BE SHOW IN ANY CASE – no strict liability in defamation cases.  Falsity must also be shown!

14. What sort of technique is being used by the court in deciding these cases?

a) Black’s idea of prohibition of most rules that penalize speech based on the content of that speech

(1) That is not what’s being accepted

(2) Some kind of penalization is being allowed

b) These are difficult problems and you need a balancing in each case – Brennan, et al

(1) What the speech is and what is being protected

(a) Think Hand and the formula

c) What is the modern test suggesting – Brandenburg and NYT v Sullivan

(1) Punish on the margins only

(2) It’s not absolute but its also not ad hoc balancing

(3) Utility of the speech?!?!?! – That’s a factor

(4) Technique being used is  …. Rule making – definitional balancing

(a) An attempt to lay down a fairly clear rule – bright line rule 

(i) Almost like a statute

(b) At the margins of the rule will be the hard cases

(i) An attempt to make these categories of unprotected speech

(c) Court has developed a series of categories – speech will be protected unless it falls into some unprotected categories

(i) 2 categories we studies

(a) NYT Test -- defamation

(b) Brandenburg test – advocacy of imminent lawless action

(ii) Other tests (take 1st Amendment class)

(a) Fighting words test

(b) Obscenity/ Indecent speech

(c) Fraudulent misrepresentation

(d) Commercial speech

N. Cohen v California (1971)

1. Most clearly shows the categorization technique 

2. Highest period of revolt against the Vietnam War

a) Cohen wears jacket that says “Fuck the Draft”

(1) To a court room

(2) Arrested for disturbing the peace by offensive conduct

b) Is this speech protected?

(1) Conduct = the fact of communication

(2) Go through categories of unprotected speech

(a) Not incitement – Yates and Brandenburg test – Yates cited – no advocacy of action

(b) Not obscenity

(i) No erotic speech

(a) “F” doesn’t make it erotic speech

(c) Not fighting words

(i) Cited Chaplinsky

(a) Not directed to the person of the hearer

(d) Privacy interests

(i) Not this – in public, take what comes, can avert eyes if you don’t like what it says

c) Recapitulates the categorization approach – 1st part of opinion.

d) One of Harlan’s last opinions/cases (Black’s too)

e) Second part of opinion – Harlan says language has not only cognitive view but also emotive force

(1) Down with the draft doesn’t convey the meaning Cohen wants to get across

(2) Language is social and there may be one social group that may use certain set of words and can’t strip the social meaning away from language 

(a) Each word is unique

(b) Can’t allow government to prohibit certain words – a convenient guise for banning unpopular views

(c) One man’s vulgarity is another’s lyric

3. Blackmun and Black dissent

a) Say that it was action, not speech

4. Black still a great protector of speech 

5. Prior Restraints –heavy presumption against constitutional validity.  Prior restraint can be held unconstitutional even if the speech involved could be constitutionally restricted through civil or criminal means.  The deterrent effect of such punishment is considered sufficient to protect individual and public rights that may be affected by the speech involved

6. (NY Times v US) Pentagon papers case – rejects injunction of publication of classified study on freedom of speech grounds

a) Only a free and unrestrained press can expose corrupt government 

III.  1st Amendment Cases – Freedom of Religion

A. Religion clauses of the 1st amendment

1. Look at the religious clauses with the freedom of speech and other clauses – language

a) Congress shall make no law representing an establishment of   religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or of the right of the people peaceably to assemble, and to petition the Government for a redress of grievances
b) Freedom of Association is deemed to be part of the freedom of speech and religion clauses – there is no express provision for it 

(1) More modern constitutions separate the association clauses

(2) NAACP v Alabama – part of penumbra of unspecified rights.  Freedom of association – state can’t force production of a private associations membership list!

2. Establishment clause

a) No officially recognized church

b) Unlike England – bishops chosen by the Queen (or protocol officer thereof)

(1) Framers wanted to avoid this

c) Idea of establishment has been diluted some what – no establishment of religion in historical sense

(1) New meaning – no undue benefits for religion

(a) Does it prohibit policy that would give advantage to religion overall

(b) Or does it only apply to actions that favor a particular religion

d) Certain ways in which government may not favor religion

(1) Clear prohibition of some kind of favoring of religion

(a) Not same as w/ speech

3. Free Exercise Clause

a) Speech – reading from scripture, etc

(1) Overlap with freedom of speech

(2) To extend that freedom of speech protects speech of that kind, will not need special protection

(a) Brandenburg test, etc.

b) Suggests more than just speech –

(1) Also things that would be classified as actions

(a) I.e. sacrifice of animals, smoking of particular drug (peyote case), refusal to work on a particular day

(2) Might be protected by the free exercise clause

4. What do we do with regulation of speech/religion by the states?

a) 1st amendment explicitly runs only against congress/fed government

b) Not to the states

(1) Some say that congress had to stay out, not necessarily so for the states

(a) Argue that the states were supposed to do it!

(2) Later incorporated by the due process clause of the 14th amendment

(a) Made many of the same prohibitions applicable against the states

(b) States have more controversy about this because the states regulate people more through the ordinary criminal and civil law

5. Problem is whether there is some sort of ultimate, deep contradiction between the two clauses

a) Is the fact that you allow religions to do things the rest of society can’t an establishment of religion or risk it?

(1) I.e. allowing Indian tribes to ingest peyote when the rest of society is prohibited from doing the same

b) Goes beyond the penalization based on the content of doctrine and goes to the risk of unduly favoring members of a religion

(1) Can be viewed in that way at least

6. Religion  -- Professor Kerlin – minimalist position – no prohibition on anything besides those specifically aimed at religion

7. Discriminating laws

a) Torcaso v Watkins  --

(1) Md said that you had to profess belief in God to hold office

(2) Unconstitutional

(a) Almost like Freedom of Speech

(b) Held as such under the free exercise clause

b) “Live free or die” on NH license plates – also not allowed, b/c violates freedom of speech

8. If interference is intentional – strict scrutiny, will almost never survive!

9. In neutral cases, parties generally want exemption from, not invalidation of, laws.

B. Church of the Lukumi Babalu Ave v. City of Hialeah – 1993 – Scalia – FACIALLY DISCRIMINATORY

1. Ceremonial killing of animals in the church which did the practice of Santeria

2. Ordinances passed to prohibit sacrificial slaughter of animals specifically tailored to the practice of Santeria –

a) Other sacrificial offerings still allowed (by other religions)

3. Unanimous – though Scalia though that you couldn’t take into account the motivations of the ordinances

4. It wasn’t the killing of animals

a) It was the use of the killing of animals in religious ceremonies in this religion that the ordinance wanted to get at

5. This wasn’t a hard case

a) Really hard cases in free exercises are those where there is no law specifically aimed at specific group but with some other goal in mind entirely

(1) But it has the affect / impact on some religious observance

(2) I.e. Prince v Massachusetts –

(a)  No child labor laws

(b) Jehovah’s witnesses are required to sell newspapers – for religious salvation

(i) Have to violate the law?

(ii) Law unconstitutional?

(iii) No –ct said that the law ok

6. What happens when the law affects religious cases – complex and perplexing

a) Court started on the high road

(1)  If government has a good reason for the law

(a) Can’t allow person to become force unto itself, have their own tailored laws

(2) Reynolds v United States

(a) Challenge to bigamy/polygamy laws

(b) Mormon religion said that polygamy was the approved/required method of living under the religion

(c) Justice Waite:  the laws are made for the government of actions, and while they cannot interfere with mere religious beliefs and opinions, they may with practices

(3) Braunfeld v Brown – ct upheld the Sunday closing laws even though it is clear that closing on Sundays seems to be based in Christian view of the Sabbath, even though that was clearly a religious basis

(a) Court says that it was a Christian background but now it is secular

(b) Much easier to enforce when its all in the same day

(c) Shaky proposition

(4) Other litigants in the Braunfeld case 

(a) Orthodox Jewish storeowners – had to close store for religious reasons on Saturday.  Store closing had to be on Sunday.

(b) Argued that would be economically disadvantaged and should be allowed to open on Sunday so that can have 6 open days

(i) Took same position as in Braunfeld

(ii) Upheld the closing statute

(5) IN all the cases, the government is prevailing

(a) Government is a religious neutral goal

(i) Can’t allow people to come in and say I want an exemption because of my religion

7. Sherbert v Verner  -- Turning point – Revolutionary Case

a) Looked as though court was really turning in direction with respect to free exercise clause

b) Under some circumstances, the state must grant exception for religious purposes, even where statute is not directed against a particular religion

c) Unemployment compensation statute

(1) Must accept job to receive unemployment compensation

(2) Woman refused work b/c required to work on Saturday

(a) For religious reasons  -- would work any other day of the week

(b) Violates 1st amendment?

d) State didn’t accept not working on Saturday as a valid excuse that allowed her to keep her compensation

(1) Benefits terminated

(2) Woman sued

e) 3 points addressed

(1) When we have this kind of free exercise claim, -- must first turn to the question whether the disqualification for benefits imposes any burden on the free exercise of the appellant’s religion

(a) Ct thinks it does – affect is like a fine for worshipping on Saturday

(2) Whether some compelling state interest justifies the substantial infringement of appellant’s First Amendment right?

(a) Looks like a kind of balancing test

(i) State’s justification vs. how significant a burden on the individual

(b) Standard applied to the balancing – compelling state interest

(i) Comes from other areas of constitutional law – equal protection area, etc.

(ii) Such weight is given to the individual interest that the state has to have a greater countervailing interest to overcome it.

(c) In this case, not as strong as in Braunfeld – have to do individual determination in each case anyway, religious rights is not a heavy burden on the government

(i) Everyone else must still be able to work on Saturday except others that also have this believe

(3) Whether or not it would be fostering the “establishment” of a religion?

(a) Does it damage society? (Religious convictions making individual non-productive member of society)

(b) No excessive entanglement between government and religion

f) Stewart and Harlan say that Braunfeld is being overruled

(1) Stewart concurs

(2)  Harlan dissents

(a) Constitution doesn’t require carving out the exemption but would permit it

(b) Harlan sees a continuum -- -( favoring (exemptions)( will eventually get to establishment

(c) Could do it, it is not required – legislature

(i) Not required as a constitutional matter

8. Thomas v Review Board – 

a) Quit job b/c against war (munitions factory)

b) S. Ct. said that was ok – still had to have compensation

9. Hobbie v Unemployment Appeals Commission – religious believes changed during employment – compensation required

10. Frazee v Ill Employment Security Dept

a) Christian – not member of particular church

b) Said couldn’t work on Sunday

c) S. Ct upheld this

11. Wisconsin v Yoder – Burger

a) Amish father punished for not sending 15 year old daughter to school after 8th grade

(1) Higher grades teach too many worldly things

(2) Dangerous to religious salvation

(3) Just need enough education to be able to do basics, i.e. calculate crops, read bible, etc.

b) S. Ct. said not ok

(1) A state’s interest in universal education must be balanced when it impinges on fundament rights and interests

(2) State’s interest doesn’t seem to be so great b/c even without more schooling, this community has reputation for good citizens, low crimes 

(3) Makes it clear that this exemption is not available for newfound groups – communes, etc, 

(a) Especially if saying that don’t need to go to school at all

(b) State’s interest is not that compelling here – with the Amish – may be different with other groups – Balancing being done

c) Justice Douglas dissent

(1) Says that child and parent are taken as one unit by the majority

(a) Child may have other views about school, separate from the parents

(2) Are we by vindicating the parents, cutting off some of the life chances of the juveniles that are being kept out of school?

d) Rights are division of personal autonomy – Child has little personal autonomy but as you get older, you are given more personal autonomy.  How much of a difference is that between the age of majority and minority

12. Employment Division Dept of Human Resources v Smith -- SCALIA

a) Members of Native American Church fired b/c they did peyote (as part of religious ceremony)

b) B/C dismissed for work related conduct, ineligible for employment benefits (like Sherbert in that way)

c) S. Ct. of Oregon said not exception in Oregon drug laws for use of peyote for religious purposes (though not prosecuted)

d) S. Ct. of US looks at the free exercise clause

(1) Does the free exercise clause require that an exception be made for those using peyote in a religious service?

(a) This was actually part of the religious ceremony (was that an important factor)

(2) Majority opinion by Scalia

(a) All cases distinguishable and nothing is being overruled but the atmosphere is different and the general hospitability to religious thought is more in the earlier cases than in this case

e) The statute at issue is a criminal law that is general in its application (no religious basis)

f) Only in combination when done in combination with other constitutional protections – Freedom of Religion Free Exercise and the rights of the parents to direct the education of their children (some other right)

g) There is no hybrid situation here

h) MUST HAVE  -- Hybrid situations are needed – Free Exercise clause plus some other right!

i) Supreme court has found a number of rights that are not in the Constitution specifically

(1) Pierce v Society of Sisters – said every child had to go to a public school until 16

(a) Parochial school challenged this rule – state can set up neutral requirements that have to be followed but can’t force to go to public school said the Court

(b) Unconstitutional infringement on the family – in some way, will come back to it later

j) Sherbert v Verner has to be revisited as well

(1) Not exactly in that formulation but still a law of general law that we said required balancing (compelling state interest)

(2) Had to do the case by case evaluation anyway, must do balancing act as well

(a) Less onerous burden on the state
k) O’Connor said that the balancing test should be done in every case but the war on drugs should still prevail.

l) Scalia is not saying that accommodations can’t be made (it’s not an establishment if you allow it) but he is saying that the accommodation is not MANDATORY under the constitution – it is up to the Legislature

(1) The dissent says that a balancing is required in all cases and will require the accommodation in some cases

m) Only more marginal religions (in number) will have to deal with the issues of accommodation – Quint’s explanation, hinted at in opinion

(1) Catholics and wine at mass to minors is not likely to come up because that group wields enough power that accommodations will not be a problem

(2) Does not help ‘discrete and insular’ minorities

n) Scalia says let the legislature deal with the inequality…but if its really an inequality, why should the legislature do it

(1) Scalia afraid of creating a sort of anarchy

o) If this had been decided by the Oregon S. Ct. saying that it didn’t fall under the statute but the Ore constitution free exercise clause is violated by this case 

(1) What could the S Ct of US do? 

(a) Can’t review – state can give more protection under its own constitution – unless it went so far as to violate the Federal constitution or federal law

13. Warren court – explosion of rights; after that, the Nixon court, didn’t continue to extend rights and in some instances seemed to draw back and a number of the state supreme courts kept extending rights in some circumstances

a) Brennan wrote a law review article urging states to extend rights when the federal courts were no longer doing it

14. Special category for Native American religions?

a) Arguable that the commerce clause (w/ Indian tribes) and the general position of Indian tribes as being quasi-sovereign 

(1) Suggests that there should be some kind of respect for those quasi-sovereign aspects makes them different

15. Debate between balancing and hard line rule case

a) Scalia – hard line rule

(1) Hostility to case by case balancing

16. Congress objected to this and enacted the Religious freedom reformation act and purported to go back to the compelling interest test

a) Get to this by the end of the semester

C. Establishment cases

1. Tithes or oaths to a particular religion – not allowed

2. Some particular issues are very clear

3. Others are not

a) McCollum v Board of Education

(1) Struck down a school board’s practice of permitting students to attend sectarian classes held in public schools during school hours by parochial school instructors

4. School prayer cases – very hard line

a) Engel v Vitale

(1) Struck down school prayer initiated by school officials as a violation of the establishment clause – even a nondenominational one

b) Wallace v Jafree

(1) Moment of silence cases all struck down as well

(2) Context so clear that this was intended as a replacement for a prayer that the court struck it down

c) Lee v Weisman

(1) Prayer improper because it is at a promotional and graduation ceremony for secondary school (public)

IV. Civil War Amendments

A. 13th / 14th / 15th Amendments

1. Made up effectively of 2 sections

a) Sections 2-4 of the 14th no longer of any import

2. 1st section of each is a legal rule, basically a prohibition that yields rights in each of the amendments

3. 2nd section of each are a grant of authority to Congress to enforce the 1st section

4. If writing the Constitution over, in 1787, and including these powers, then could go in Art I, Sec 8 – powers of congress

5. Took about 5 years for them to be adopted

B. 13th Amendment –

1. The only Civil War amendment that applies to private citizens

2. Section 1

a) Abolishes slavery and involuntary servitude

(1) Slavery was an institution with a lot of complex law attached to it

(2) Involuntary servitude is narrower a term but tries to capture that requirement that people can’t be forced against their will to alienate their labor

b) Why needed after the Emancipation Proclamation?

(1) Only concerned the states that were not subject to Union control when Lincoln made the speech – only to the Confederate states

(2) Does Lincoln have the authority to do this – 

(a) He didn’t have the power to unilaterally take away ‘property’

(b) Theory seemed to be that freeing the slaves would massively interfere with the rebel side and get the slaves to fight for the Union

(i) Debatable

(c) Can’t rest on EP as a way to ensure the continuing freedom of slaves

3. 1st sentence of 1st section -- Addressed against anyone who could make slavery 

a) Prohibits all people, governments, federal government – nobody may institute slavery or involuntary servitude

(1) Still have prosecutions under involuntary servitude – sweatshops, etc.

4. 1866 Statute prohibited discrimination in contracting on basis of race

a) Ordinary contracting

b) Would prohibit refusal to serve someone under the basis of race

(1) Largely ignored and forgotten

c) Authority – claimed that the 13th amendment gave that authority

(1) 13th allowed congress to remove the badges and incidents of slavery

(a) Things that were a piece of the institution before

(b) Intent not the words

(2) 2nd section gives power to enforce the article by legislation

(3) McCulloch v Maryland – Article I, section 8, necessary and proper clause

(a) If Congress has power to eliminate slavery, Congress also has the power to take apart the pieces

(i) Necessary and proper means to work against the regrowth of that institution.

C. 14th Amendment

1. Before analyzing – remember to ask: WAS THERE STATE ACTION? 

2. Section 1

a) 1st sentence:  granting citizenship to all that born or naturalized in the US and the state wherein they reside

(1) “Subject to jurisdiction thereof”:  -- trying to exclude the children of diplomats

(2) Why is this in here?

(a) Triumph of jus soli (right or triumph of the soil)

(b) Jus sanquinis – you have a right of citizenship only if you are born to the right people, a racist idea, an ethnic or national origin is imagined with this term

(c) Dredd Scott case said that slaves or descendents of slaves were not citizens and the intent was never to bestow on them the right of citizenship through the Constitution – an exclusionary aspect of the jus sanquinis

(i) Result of Supreme Court decision that is explicitly changed by a constitutional amendment.

b) Second sentence only goes against the states.

D. Before this, the constitution doesn’t limit the states very much

1. Congress wasn’t legislating very much

2. States were independent from the federal government and operating in very different spheres

3. The question of the Civil ware was slavery but it was also a question of the states and the federal government and what the federal government could do

4. When we come to the end of the Civil war, the union wins and the result is the abolition of slavery.

a) Amendments are to ensure the abolition of slavery and they also inhibit the power of the states—federal government over the state

E. Each amendment has 2 sections that are of primary importance

1. They are fundamentally different – section 1 sets forward some sort of rule/principle that contains a prohibition and may contain same rights and section 2 (sec 5 of 14th) is a grant of authority to congress and can be added to list of authority granted to congress in art I sec 8.

2. What is the effect of the grant of power to congress – what can congress do under these sections

a) Can congress decide what inequality is?

b) Is limited to providing some sort of remedies?

c) Can congress determine independently what a violation of section 1 is?

F. Most litigated part of S. Ct. jurisprudence this/last century – 14th amendment – due process clause

G. “Equal protection of laws”

1. Keep states from imposing new legal disabilities on newly freed slaves

H. Plessy v Ferguson – 1896

1. Beginning of the Jim Crowe period – 1890 or so

a) Movement to institute a hard line of segregation in the southern and border states

2. LA law that showed by its specificity and elaboration the detail of segregation

a) Railroad car passengers – equal but separate accommodations

b) Separate but equal

3. All the constitution requires is equality and it doesn’t require anything more than that

4. Association between the races is not necessary for equality

a) Social equality is not provided for in the constitution

b) Not clear how that fits in

5. Justice Harlan dissent – everyone knows the purpose of this 

a) Keep blacks in a subordinate position

b) “But in view of the Constitution, in the eye of the law there is in this country no superior, dominant, ruling class of citizens.  There is no caste here.  Our constitution is color-blind, and neither knows nor tolerates classes among citizens. ”—p673

(1) Tension in the language between the caste language, which seems to indicate that you can equalize the races and the color blind notion which seems to say no role, including what is later termed as affirmative action

(2) Will get back to this later, when we look at affirmative action

6. Under Plessy, if the tangibles were unequal, then the accommodations offered by the state could still be unconstitutional

7. After Plessy, most accommodations were unequal and remained that way 

a) Though a violation, still happened

b) Like U of Md – U of Md v Murray, Md court of appeals said that this was unconstitutional

(1) Md was unique in having a court of appeals that would decide this, though not unique in having the system

c) Gaines v Canada—black student tuition paid by state to go out of state to school

(1) S Ct said is unconstitutional under Plessy.  Have to provide equal education with in the state

8. Sweatt v Painter

a) UT refused to admit black students

b) State of Texas founded new law school – bad location, no full time faculty, library sucked, etc.

c) Court kept saying it is equal – Tx court

d) 1950 – Supreme Court says tangible factors aren’t equal and focuses on an aspect that has some bearing on Brown

(1) One of components of UT law school is contact with the prominent members of the Texas bar

(a) Can’t be created in a new law school

(b) Whatever the bricks and mortar, it is not going to give the same opportunities

(c) UT law school had to be integrated

9. McLuren CASE 

a) Graduated from college, wanted degree in education (grad school)

b) OKU was segregated

c) Admitted him, with conditions

(1) Can’t actually sit in the class room

(2) Equal because he can hear everything

(3) Can use all of the books, just has to do it in a special area

(4) Can eat the same food in the lunchroom, just has to come in at a different time

d) S Ct says its not equal because important aspect of education is interaction with other students

e) Decided under the ideas of Plessy as well.

I. Brown v Board of Education 

1. Split into two cases

a) Court wasn’t satisfied with the arguments and sent the court back to reargument

b) 1st case – constitutional ruling 

2. Court got into original intent of the 14th amendment – was the intent to make segregated schools illegal or was it not to change the segregated schools

3. Intent is inconclusive of 14th amendment

a) Little public education for anyone in the 1870s

(1) In south, none for blacks

(2) Compulsory education is virtually unknown

4. Can’t get much from the specific history

5. Where do principles come form

a) Intent

b) Tradition

c) View of Americans today

d) Philosophical principles

e) Natural law ideas?

f) Difficult question

6. Court goes on to make 2 point

a) Tangible factors in these cases are assumed to be equal

b) P 676, must look at compulsory school education now, not in 1868 or 1896 (Plessy)

c) Education – where state has undertaken to provide it – is a right that must be made available to all on equal terms

d) Even where the tangible factors are equal, segregated education nonetheless is unconstitutional, violating the equal protection clause of the 14th amendment

7. Warren cites the intangible factors – UT case – factors that go into the greatness of the school

a) Long-term affect, on hearts and minds that cannot be undone

b) Inferiority affects the motivation to learn

c) Come out with psychological damage – affects education -- and minority students get a lesser education

d) “Separate educational facilities are inherently unequal”

(1) How does the court know this?

(a) Social science / Psychological studies

(i) Kenneth Clark – investigated affects on black children

8. Does this case overrule Plessy 

a) Holding of Plessy – separate but equal for railroad cars is ok, where equal tangible facilities are provided to each group doesn’t violate the equal protection clause

b) Holding of Brown – specific findings just about schools because of intangible factors (inferiority makes learning less likely) – no separate but equal.  IN the field of public education

c) If look carefully at the argument, hard to apply it to the railroad case

J. Mayor of Baltimore V Dawson

1. Beaches can’t be segregated

2. Golf courses, parks, buses, other public places – all of this is found to be unconstitutional

3. Does it in per curiaem opinions – citing Brown – without any further explanation

a) There is no reasons for these holdings that go beyond the reasoning of Brown

(1) That’s a problem – no reasoning

4. Use of social science data in Brown – problematic

a) Science changes

b) Social sciences are the fuzziest of the sciences

(1) Largely done for this litigation

(2) Make a lot of assumptions – each of which have to be tested individually to validate the results

(3) Question about techniques

c) Should this data be the lynchpin of the constitutional invalidation of separate but equal

d) Usually when used, it is used to support the findings to support the statute (going to reasonableness of the decision – even if the data are wrong)

e) Use here is against the legislature

(1) Data have to be right

(2) If wrong, judgment is inferred

5. How do you justify the per curiaem decision?

6. Is there some better argument that would justify the unconstitutionality of all segregated facilities?

a) Harlan dissent in Plessy

b) Professor Black on p 679 – this whole thing is the creation of a caste system 

c) Can’t use the 13th amendment – not without the congressional statute

(1) Could’ve used section 5 of the 14th
7. Does due process require reasons for segregation?

8. Court had fears about sweeping repudiation of Plessy?

a) Authority of judgments

b) Will it be obeyed

9. The court is no longer adding to a century of legal fiction about the affects of state laws and practices on the lives of black people – dating to before Dredd Scott and continuing on through Plessy and up to cases just years before the Brown v Board of Education

10. Idea that the tangible factors were equal is ridiculous

a) Question is how do you make an argument from that?

11. Chief Justice Warren a shrewd politician – didn’t want to write a opinion that would insult people

a) That segregation is meant to subjugate people

12. How do you get from the proposition that the tangible factors are unequal in most or all unequal to a finding that all segregation must be struck down?

a) Judicial economy – court couldn’t look at all cases segregation involved

b) Separate but equal will lead to high probability of separate but equal (violation of Plessy)

(1) Can’t rely on the state system – have largely adopted a legal fiction of separate but equal

(2) Case by case will be thousands of cases and not have the requisite plaintiffs

(3)  Can’t make the tangible factors equal, by enlarge, so make a general rule or leave it as is (massive violations of Plessy) or wait for congress

(a) Decided to make a general rule – problem ( there are some cases where the factors were unequal

(i) Should courts be allowed to issue sweeping general rules – prophylactic rules

(a) Another rule like this is Miranda

(ii) That is, Plessy is the constitutional rule but because of the difficulty in enforcing this rule makes the prophylactic rule necessary – as voluntaryness is the constitutional rule w/r/t incrimination but because the rule is so difficult to enforce, Miranda takes over

13. Sequels to Brown – 1954

a) Brown II, 1955

(1) Lower courts will have to administer and implement the principle of Brown

(2) Must be done with all deliberate speed – pretty quickly, it had to happen

(a) Prompt reasonable start to implementation is necessary

(b) However, people focused on the deliberate but forgot the speed.

b) Freedom of choice plans

(1) Ended segregation laws

(2) But not much change in the school attendance

(3) Is it ok because it is not required by law?

(a) Great case dealing with that is the Green case – Green v County School Board

c) Green v County v County School Board

(1) Very important case for active desegregation 

(2) Seems to say – there has been massive injury – constitutional violation – segregation

(3) Basic remedial theory 

(a) State must try its best to create type of situation that would have existed if there had been no violation

(b) Tort theory of making plaintiff whole

(4) That is what the court requires

(a) Desegregation

(b) Affirmative steps to desegregate the system

(5) Analogous to tort/contract remedy – make the wronged party whole, put them back in the original position

(a) Not a perfect analogy because there is no remedy for those that have already passed through the segregated school systems

(b) Interesting question – has there been a thought of bringing damage actions (NAACP) under the guise of Brown – for those who have been given a substandard education

(i) Different way of looking for at reparation

(c) Green idea is that we can’t allow the structure established in a discriminatory manner to continue with out the state taking affirmative action to undue the results of segregation
d) Swann – busing on a massive scale – permissible equitable remedy to end segregation

e) Keyes – Colorado—only have to prove segregation in one part of the city, can infer it other places in the city as well – procedural advantage to the plaintiff

f) Millegan v Bradley – Detroit school case

(1) Southern cases required striking down statute – intentional actions were on the statute

(2) Northern cases – no explicit segregation statutes – but do have segregation

(3) Why is it a violation of the constitution?

(a) Washington v Davis – p 754, will do it later

(i) Separation is not enough, constitutionally

(ii) Must show the state intended it to be so

(iii) Unless it is so weird it would not have happened without intent

(iv) 14th amendment

(b) Yick Wo v Hopkins

(i) P 750 – revisit it later?

(ii) Everyone of Chinese origin was denied a permit to operate a laundry out of a wooden building

(iii) Intentional discrimination – didn’t have to be statute, had to show it was the state officials (for 14th all municipal/county employees are referred to as the state)

(iv) Enough evidenced they were acting animated by racial discrimination

(4) Additional Northern step:

(a) Must prove it was intentionally done by the school boards

(5) School population of the city of Detroit predominantly black – reversed in the surrounding counties

(6) 85-95% black is not enough to be segregated – impossible to desegregate the Detroit system just using the city students

(7) Fed district judge said that could bus to the counties – prove of intentional segregation inside the city, the whole thing is the state

(8) Supreme court drew the line there – remedy can only go as far as the injury can shown to have occurred

(9) Draws the line at the desegregation of other schools

(10) This is an important case – in reality will not achieve desegregation in public schools.

14. Ends era of school litigation

a) In large areas – not impressive result

b) In smaller towns – more impressive result

V. Equal Protection – Rational Basis Test

A. Equal protection

1. Limited to state actors

a) Very rare cases where private parties have a close enough connection to the state to qualify to fall under the amendment

2. Aimed at blacks, freed slaves, etc

3. But it doesn’t refer to race in the text – unlike 13th or the 15th
4. What is equality and what is a denial of equal protection of laws?

a) If cut lose from historical anchor of race 

b) What else might be an inequality?

(1) It’s not an easy question

(2) Does it mean anytime any person or group is treated differently from another group it is a violation

(a) Cant’ be it

(b) Income tax for example

(i) Bolling v Sharpe – applied the 14th amendment idea to the federal government—equal protection

(ii) If you pay different income tax – is that an inequality?

(iii) If pay exactly the same – is that equal, that could be argued to be massive inequality

(iv) If pay same %-- that would seem to be equal but is it
(v) None of those are our actual tax system – 
(a) In 40s/50s, top rate was 90%
5. A number of states enacted anti trust laws – like the Sherman act

a) A number of those exclude from coverage agricultural combinations 

(1) Can have monopoly

b) Can the whole statue be declared unconstitutional?

(1) Is that an inequality – if farmers can but the rest of businesses can?

c) Conley v Union Sewer Pipe Corp  184 us 540 – 1902 – defer to the court

(1) Is there are a reason for protecting farmers?

(a) How to define equality to allow us to make distinctions?

(b) Equality doesn’t always require people to be treated the same

(c) There can be a difference (in the law) if there is a factual difference—situational/real world

(d) Real world circumstances must be different

(2) How do we know the difference is a real one – judicial or legislative

d) Tigner v Texas -- 310 US 141 – 1940 – defer to the legislature

(1) Overruled Conley

(2) Involved state anti trust laws, identical

(3) Prohibited monopolies and restraint of trade

(a) Made agricultural exceptions—livestock/crops

(4) Does the exemption violate the equal protection clause of the 14th amendment?

e) Initial purpose of the equal protection clause was to prohibit states from imposing restrictions based on race

(1) Important to look at language but there is no specific reference to racial discrimination

(a) Is it limited to race? Doesn’t refer to it specifically as does the 13th

(b) What about other distinctions?

(i) Which are allowed and which are not?

(ii) Can treat people differently if there are different real world facts that make them different

(a) Two levels

(i) Statute

(ii) Rule/policy that would be a violation of the 14th is also included

(iii) Real world – must be rational – are there factual difference that will justify this distinction

(iii) Connelly and Tigner are the same – except not the real world fact

(a) Tigner says the two different groups – Frankfurter

(b) Who decides  the fact – the court or the legislature

(i) Can be an issue of law or fact

(ii) Can defer to the legislature or not

(iii) Frankfurter defers to the legislature .

(2) Real difference between groups argument –

(a) What danger is it trying to prevent

(i) Unfair competition practices and price fixing

(b) What would justify the exception from the antitrust provision between the farmers and the manufacturers?

(i) Feed populace and the farmers must be solvent

(ii) Farmers produce something more valuable?

(iii) Perishable products

(iv) Farmers are more vulnerable

(a) Weather

(b) Small businesses

(c) Harder to sustain prices, weaker

(d) Need grouping to get a fair price?

(i) Cooperatives?

(c) Fair prices is ground zero

(i) Need coop to get farmers a fair price

(ii) Industrialists will get more than fair price if have monopoly

(d) Who decides – the court or defer to the legislature?

(i) Court defers to legislature in just economic regulation – usually

(a) By in large

(ii) Shift from Connelly to Tigner mirrors the shift we saw in the Commerce clause – Knight to Jones and Laughlin

(a) Deferring in those cases to congress in the reading of the commerce clause

6. Since 1930’s, the court has deferred to legislature for determination of whether there is a real world difference between the classes

7. Development of the Equal Protection clause is the development away from the fairly narrow view of the clause – just racial discrimination was prohibited

a) Any economic rational was accepted 

b) Loose rational basis—only needed some rational basis

B. Korematsu v US on 654

1. Justice Black opinion

a) Racial statute – precisely under the 14th, especially based on the history

b) Race in the 14th was not just blacks – not an argument ever made

c) Must develop vocabulary that takes this history into account while still upholding this statute

(1) All racial classifications are “SUSPECT CLASSIFICATIONS”

(a) Immediately suspect

(b) Why suspect?

(i) The motive of the legislature – may be unconstitutional

(a) Bigoted

(b) Racist

(c) etc.

(c) Courts must subject them to the most rigid scrutiny

(i) Racial antagonism can’t justify it

(ii) Pressing public necessity is the only way to justify this

d) One of very few cases where this kind of racial classification has been upheld—besides affirmative action cases, though those are in a different category/rationale

(1) Will look at those later

C. Classifications

1. Loose rational basis test or “rational basis”

a) Deference to the legislature

b) Ordinarily debatable issues anyway

c) Political system is as good as anything we can do – defer to them.

2. SOMETHING IN BETWEEN – Intermediate? – never explicitly set out by the majority, strongly hinted at

3. Strict Scrutiny

a) Racial classification 

(1) Korematsu

b) Compelling government interest

D. Reed v Reed – leads up to beginning of intermediate scrutiny in the gender area

1. A case where a child died with an estate but without a will – both parents wanted to be the administrator of the estate

2. State law said there was an order of classes and within the classes if there was a male and female in the class, the male is chosen

3. Court seems to say this is rational basis but then strikes down the law, therefore indicating it is not the loose rational basis established before

a) What it will be is still not sure

(1) In some cases will take a closer look but how do we decide what that case that will be

(2) To the extent there are certain aspects of the characteristics that are similar to race, the classifications may warrant greater scrutiny than loose rational basis

(3) What is it about race that makes it warrant a strict scrutiny, that makes it suspect?

E. Frontiero v Richardson

1. “Classifications based upon sex, like those upon race, alienage, and national origin, are inherently suspect and must therefore be subjected to close judicial scrutiny”

2. Congenital and immutable characteristics – if a burden is put upon a member of that class it goes against democratic notions – “all men are created equal”

a) In all other areas the law puts a burden on you because of what you have done and what you intended to do—the idea of personal and individual responsibility

b) There is a history of discrimination and stigmatization – “romantic paternalism” in the case of women

3. Therefore the factors are (intermediate scrutiny instead of strict b/c of this)

a) Congenital and immutable characteristics

b) History of discrimination and stigmatization

c) No lack of political power (?-debatable).

4. Blacks were not allowed to vote in most cases until the voting rights act of 1965 which gave them disproportionately low political power

a) Therefore, no defense (use of political power to adjudicate their rights) through the ballot

b) The same for women until the 19th amendment

5. Carolene Products Footnote #4 – p 484

a) Justice Stone wrote a long footnote where he sort of said that it looks as if we are not doing much anymore but there may be a whole area where we will act that we have not done so

(1) Sets out the agenda for the Warren court in a clairvoyant sort of way

(2) If there are particular minorities that can’t count on the political process to protect them, that may set out a type of strict scrutiny

(a) Discrete – determinable, distinctive sort of group that can be separated from the mainstream

(3) Factors the court will look to:

(a) Lack of political power

(b) Congenital and immutable characteristic

(c) History of stigmatization (stereotypes).

6. Professor Ely says that women are not a discrete and insular minority

a) Have plenty of political power to affect change

b) Counter

(1) Women no suffrage until 1920 – 19th amendment

(2) Women seen as property for a long while

(a) Husbands get all of the marital property

(3) Cultural element – societal expectations of women

(a) Social and economic structures serve to keep women in “their” place even beyond the suffrage movement 

F. Craig v Boren --Brennan

1. 3.2% alcohol allowed to be drunk by women over 18 but males had to be over 21

2. Sets out the new intermediate scrutiny standard

3. Means and ends test

a)  Must be substantially related to an important governmental objective

b)  Usually statistical differences are not enough to denote that governmental objective  -- certainly they don’t in this case

4. An exceedingly persuasive justification 

G. Rostker v Goldberg 

1. Controversial and peculiar type of case

2. Do women have to register for the selective service?

3. Court ultimately rests on another statute – women can’t participate in combat, assumes that is ok and since can’t do combat, drafting is for combat and so women don’t have to do registration

4. Real question – is it constitutional to exclude women from combat?

a) Court doesn’t get to it

H. Miss U for Women v Hogan

1. Can they exclude men?

2. No – tends to perpetuate stereotypes – Nursing is a woman’s career

3. Exceedingly persuasive justification
a) That is required!

b) Pushes intermediate scrutiny closer to strict scrutiny

I. United States v Virginia --Ginsburg

1. The state must show  “at least that the challenged classification serves ‘important governmental objectives and that the discriminatory means employed’ are ‘substantially related to the achievement of those objectives.’”

2. Must be genuine, not hypothesis – can’t rely on overly broad stereotypes 

3. Va says that adversative system produces the excellent education and that it can only work if only men are there

a) Scalia dissent seems to rely on this – says the state met the test

(1) Excellence in education – state objective – meets first prong of Craig v Boren

(2) Can only do it with out women – had experts to testify to this - Substantial relation to an important state objective

4. Court could be saying that it hasn’t been show or that it couldn’t be shown that adversitiveness is the only way to get to excellence or that you can’t do adversitiveness with women

a) The state hasn’t shown it – any of it

b) Could just be a self-fulfilling prophecy

5. What if it is right – adverstiveness only works with men?

a) Does that justify it? How strong is this value of equality?

J. Intermediate scrutiny has focused primarily on gender discrimination

1. Also some cases on alienage

a) Excluding aliens from certain benefits – usually states

b) Aliens are excluded from the vote – lack of political power

c) Slight idea of federal preemption – become a citizen through the federal government

2. Non Marital children

a) Intermediate scrutiny being applied there

b) Think thought the factors and try to work with them

3. Disability/Handicap

a) Not in the US – not explicitly in the US

b) Clayburn case –struck down a ordinance that kept permits from group homes of mentally retarded

(1) Seems to be a little like Reed v Reed

c) Romer v Evans – sexual orientation

K. What about the poor – should that trigger strict scrutiny

1. Congenital and unalterable/immutable? – it could be

a) Congenital

(1) Child is born

(2) Social statistics of cycles of poverty

b) Immutable

(1) Either – Alger Hiss version of life – rise above poverty and take full advantage of all the opportunities this great land gives you

(2) Or – realistic view – hard to rise above poverty

(a) It is more a statistical argument

2. Political Power

a) Lacks it due to lack of campaign contributions

b) Hard to organize

(1) Not impossible—poor people’s movement of the 60’s

3. What types of classifications may disadvantage the poor?

a) Government user fees

(1) The government charges you money to do something

(a) Public Golf course

(b) Court fees

(c) There is a difference between types of fees 

(i) Traditional government functions  

(ii) Discretionary functions

L. Voting as a Fundamental right

1. Strict Scrutiny is triggered by

a) Suspect classification

b) Fundamental right – the thing is important.

2. Harper v Virginia State Board of Elections

a) Poll tax to vote 

b) Unconstitutional because it limits access to a fundamental right – to participate in the electoral process through the act of voting

c) Classification is important but ALSO the thing with which the classification is made is put under scrutiny

(1) Golf/driver’s licenses –ok

(2) Voting –not ok

d) Entirely new line of inquiry

(1) How do we tell if the thing w.r.t which the classification is made is the thing which will require a stricter scrutiny or not

e) Court strikes down a poll tax – tax of $1.50

f) Scrutiny

(1) Suspectness/ Strictness of the classification

(2) Also the thing – the issue of the classification that will ratchet up the scrutiny

(3) The more fundamental the interest, the less need for the suspect classification is the general idea

g) Federal constitution – no federal right to vote in it, state power

h) Where the state extends the vote – that is, decides to hold an election, it must be granted to the entire electorate in a manner complaint with the equal protection clause

3. Reynolds v Sims – 

a) One person one vote

b) Vote dilution  -- equal protection

c) The right to vote is fundamental  -- all rights flow from this.

4. Baker v Carr

a) 1st dilution of voting rights case

b) Requirement of substantial equality

c) Dissents point out that it is not that simple

(1) Adjustments of voting power is a normative issue

d) Theory is that everything rests on voting, it is protective of all other rights

(1) Taking away option to protect themselves, w.r.t everything else

5. Bush v Gore

a) Important of voting – fundamental nature of it – triggered strict scrutiny w.r.t methods of counting votes among different counties in Florida

b) Doesn’t address with why cts. Don’t require sameness in voting booths, etc

M.  Access to the Judicial Process – A fundamental right?

1. Griffin v Illinois

a) Rights of indigent people – poor criminal defendants

b) Trial transcript – must pay for it

(1) Don’t have to have it, but of course, practically it is next to impossible

2. Douglas v California

a) No counsel for appeal

b) A state must appoint counsel for an indigent defendant for the first appeal, granted as a matter of statutory right from a criminal conviction

c) Don’t have to give a right to appeal but once you do  the equal protection clause applies – similar right to the Harper reasoning

3. Shapiro v Thompson

a) States denied new residents welfare benefits for a year

b) Court held that unconstitutional

(1) Creates 2 classes of residents that are indistinguishable but for the length of their residency

(2) The right at issue here seems to be the right of interstate travel

c) If exercising a constitutionals right, the state must show that there is a compelling governmental interest it is promoting

d) High water mark of the Supreme Court and equality jurisprudence

e) Harlan dissent

(1) Compelling interest – 2 prongs

(a) Suspect criteria

(b) Fundamental interest

(2) Seems to be hinting that the court is going to a fundamental interest in the basic necessities of life—food, shelter, etc.

4. What does the constitution do

a) Sets up the federal government

(1) Defines the authority of it and its major departments

(a) Doesn’t have to, just can 

(i) I.e. 1st hundred years of the commerce clause.

b) Prohibits the government from doing some things (states as well)

c) Most modern constitutions have a list of things that they are required to do for its citizens

(1) I.e. Germany is a democratic, federal, social state

(a) Therefore must provide a general level of basic subsistence for its citizens

(2) US constitution doesn’t have this—only a few little affirmative requirements

(a) No welfare obligations set forth

(b) Some say the Ct is expanding these welfare obligations into rights under the 14th Amendment

5. Dandridge v Williams – draws line of fundamental interest – won’t go any further

a) Upheld limit on the absolute amount of welfare aid received.

6. San Antonio Independent School District v Rodriguez

a) Filed suit seeking a holding that the school property tax method of calculation was against the Equal Protection clause—rich districts spend more per child then poor districts and the poor districts are taxed at a higher rate

b) What level of scrutiny should be applied?

(1) District court said it was going to be some sort of strict scrutiny because this is a wealth classification

(2) Is this stricter scrutiny triggered according to the Supreme Court?

(a) NO

(b) There is no stricter scrutiny

c) 1st question – Is this a suspect classification?

(1) No—all other wealth classifications in the past they were unable to pay for the benefit and they sustained a absolute deprivation of a meaningful opportunity to enjoy the benefit

(2) It is not a classification on the basis if individual wealth—it is based on “property poor districts” against residents of districts that happen to have less wealth than other districts

(3) Powell avoids the issue of whether individual wealth is a suspect classification or can be a suspect classification

(4) THIS CASE IS NOT DECIDED ON WEALTH.

d) Is education a fundamental interest?

(1) No – not set out in the federal Constitution

(2) Is it like the right to vote and appeal – once its given, it falls under the equal protection clause

(3) Why is the line of the fundamental interest more difficult than other strict scrutiny line?

(a) Slipper slope argument – more inclusion into the stricter scrutiny under the constitution

(b) State deference issue – fundamental interests are not in the Constitution and the Court is increasing the rights found in the Constitution

(c) Critics – Harlan, et al, argue that it is illegitimate because it steps on things allocated to legislatures (both federal and state)

(4) Powell tries to put a stop to the fundamental interest movement – look for rights explicitly or implicitly guaranteed by the Constitution

(a) P 844

(b) “The answer lies in assessing whether there is a right to education explicitly or implicitly guaranteed by the constitution”

(i) Implicitly – that opens up the door to the argument that the 1st amendment and the right to vote implicitly guarantees the right to education because it is so closely tied to the right to speak – effectively and the right to vote – in an informed way.

(5) Powell seems to hint that a modicum of education may be fundamental but there is nothing in the record that there is absolute denial of education

(6) Even if it were conceded that some identifiable quantum of education is a constitutionally protect to the exercise of either right, no evidence that it is lacking in this case

(a) Opening door to basic minimum federally guaranteed right to education 

e) Lot of layers to this case

f) Powell says that it is too complicated for the court – tax policy, don’t want to get into it

(1) Let the legislatures do it.

(2)  Loose rational basis (or justiciablity).

g) In the years following Rodriguez – more and more state courts have decided these cases in favor of plaintiffs’

(1) Powell could have said this as well!

(2) – Only 2 standards (before intermediate scrutiny is solidified)

h) Marshall’s dissent – sliding scale of interests

(1) Willing to abandon welfare rights 

(2) Education is more closely tied

(3) Wants intermediate scrutiny.

i) Although the court came to the conclusion that the financing of the school districts through property tax and the disparate amount spent per pupil was not a violation of the equal protection clause, a number of state supreme courts (Texas included) have held that under state con law, held that disparate financing my be unconstitutional for state constitution

(1) Resulted in striking down a good number of programs in that state under equal protection grounds!

(2) Represents a movement in a number of states after 1970s

(3) Before 1970 – not really involved in a civil rights / human rights jurisprudence, the state wasn’t

(4) Warren court came along and expanded many rights and the expansion halted in mid-70s

(a) State courts started to fill the void left by the non-assertive US Supreme Court (because of Nixon appointees)

(i) Base it on the state constitution – makes it now unreviewable for the US Supreme Court

(a) Unless it violates some other aspect of the US constitution

(ii) Say that their constitution extends further than the US Constitution

(5) Prunyard case – 

(a) Example

(b) Supreme Court decided that a shopping center – if it is privately owned – is not a state action

(i) There is no 1st amendment right, even though it would have to be allowed on a city street

(c) Under California Const, Ca S Ct said that their Constitution said it was like a public street and the shopping center had to allow – under reasonable regulation – had to allow people to come in and do political speech

(d) Shopping center said that it interfered with their property right –5th amend and the court upheld that property right– in Prunyard

(e) 90 Harvard 49 – Justice Brennan urged activists to try to expand rights through the state constitution.

7. Education is not a fundamental interest?  No intermediate scrutiny?

8. Pyler v Doe—

a) Intermediate Scrutiny

b) Interesting in light of Rodriguez 

c) Doesn’t solve anything forever either

d) Illegal immigrant children not allowed to go to public schools 

(1) Children of illegal immigrants born in the US are US citizens – that’s not who we’re dealing with here!

e) No one takes the position that the parents are entitled to anything in particular

f) Powell concurs – over 4 dissent – 5-4 decision

(1) Unconstitutional classification

g) Importance of education comes back into play

(1) Crucial difference with Rodriguez

(a) Matter of complete deprivation vs. limiting of education

h)  A LOT OF DIFFERENT FACTORS – A VERY DIFFICULT OPINION

i) Creation of a underclass - -a group of people without education, a group that will largely stay in the country

j) This being done because of the sins of the parents

(1) A little like the illegitimate cases and the alienage cases

(2) This is an area where Congress has the greatest responsibility

(a) Court doesn’t say its preempted but that’s ‘also a factor

k) A retreat from Rodriguez

l) The  case takes a kind of harder line in which a state provision moves in the direction of tradition

(1) State was allowed to charge a user fee for school bus transportation

(2) Rodriguez hasn’t settled the issue of the right to education.

VI. Affirmative Action

A. Washington v Davis—p 755 – not an affirmative action case

1. RISE OF THE INTENT STANDARD  -- MUST HAVE PURPOSE AND EFFECT

2. Decision makes the question of affirmative action more important than if it had been decided how the plaintiffs wanted

3. Involved District of Columbia – as part of recruiting process, had a written test (for the police force) – not specific police material, just a background test

4. Passage rate for the test 

a) Significantly higher for whites than blacks

5. Plaintiffs said this test discriminates on the basis of race – should use strict scrutiny

a) That had been the interpretation of the civil rights act of 1964 – section 2 – but it didn’t include states and DC

(1) Court ha held that as a statutory matter

b) Had to show nexus between the test and the job

(1) Plaintiffs were arguing for that here as well

(2) Must show that it was really necessary

6. S Ct said that it was not a racial classification because there was no showing of intent to discriminate

a) If it had been

(1) Could have been upheld under Yick Wo or the northern school districts

7. Under the 14th amendment – there has to be intent

8. Very important case – for better or for worse

9. Court feared that by holding as the plaintiff wanted, if there were ever a disparity, a strict scrutiny would have been triggered

a) A compelling interest would have to be shown

10. Affirmative action deals with situations that shows no initial discrimination but some sort of neutral standards which have a disparity in results

11. If Washington v Davis had been decided differently, the school in Bakke would have to account under some strict scrutiny.

B. Harlan’s dissent – again

1. No caste system

a) Involves a hierarchy, we don’t have one.

2. Can you do affirmative action and follow this dissent?

3. Doctrinal position in those for and against affirmative action are very similar – remarkably so!

4. Constitution is colorblind

5. Neither knows nor tolerates classes among citizens

a) Anthem of those against affirmative action

6. Does constitution have to be color blind to prevent a caste system

a) Can interpret it that way

b) Or does the government have to take some measures In the interim – after slavery and the deprivation of rights-- to prevent the caste system or to remove the remnants of the caste system

c) Caste gives more leeway the government

d) Colorblind seems to go against affirmative action.

C. California v Bakke

1. Strict scrutiny of a lesser degree!

2. Must overcome disparities that come about, probably without intent, to achieve some type of equality

a) Whatever disparities exist now are the product of slavery and its aftermath - -a residue that must be overcome

b) Hard to tell/prove the discrimination that is still ongoing

c) Led to universities and legislatures and executive branch under Kennedy, Johnson, Nixon and so on 

(1) The burdens of the past should be made up in this way – by some sort of affirmative action

d) A racial classification is being used – 16 out of a 100 seats were set aside for minority racial and ethnic groups

3. GREATLY increased the numbers of minorities at UC – Davis and Bakke sought admission and was rejected

4. Bakke scored on almost all the tests than the average of people who were accepted

a) Interesting – because he should have gotten in by the averages by the regular program though he was rejected

b) He says he is much better than those you let in

c) One of state’s response was that he didn’t have standing

(1) You can’t show you would have been admitted if you had been able to get at the 16 reserved seats

(a) Bolstered by his higher than average number

(2) Court did say he had standing – no one would ever have standing if this is the standard used to get standing

(a) But these are still live controversies

(i) Either expand boundaries of standing or say you won’t adjudicate this

5. Is the plaintiff a member of a suspect class or is the plaintiff a member of the majority – is he entitled to strict scrutiny?  Arguments against

a) Can the government impose a burden on a previously majority class  -- is that a suspect classification when you are favoring a previously disfavored majority?

b) You are not imposing a burden that is stigmatizing

c) No history of discrimination against them – the majority class – no history of stigmatization against them

d) This is a different type of classification

6. Even the dissenting justices say that loose rationale basis should not apply (Blackmun, Brennan and Marshall)

a) Invoke the Craig v Boren standard

(1) Intermediate scrutiny – substantial relationship between the program and the government objective

b) Racial classifications must always be looked at with a more critical eye, even though whites have not been discriminated against

(1) Didn’t want misuse of racial classification in any way

c) Position that affirmative action programs trigger strict scrutiny has been the opinion that has prevailed

(1) But it is a different type of strict scrutiny.

7. Bakke Majority opinion -- Powell’s opinion in Bakke.

a) Made the difference

b) Explains the court result

c) Constitution must be color blind

d) Powell is willing to discuss compelling interest, even though he says that it is a strict interest type of case 

(1) Historical deficiency

(2) Making up for past societal discrimination

(a) Decision is not made by the right organ

(i) Not the right question of consideration of this question

(3) Increasing underserved communities

(a) Nothing in the record shows that it follows – evidence is not there

(4) Educational benefits from a diverse student body

(a) Type of 1st amendment interest in acquiring information – other students need to expose themselves to other points of view to get to know how to treat all patients

(i) An interest in learning – the students have that interest, not really the state, who doesn’t have any rights

(ii) The state is the intermediary of making sure that the student’s interest is represented as a first amendment type issue

(iii) Not clear if this is a crucial issue to Powell.

(b) Powell doesn’t dispute that but he seems to be saying that goes too far – it tips the balance too far in terms of diversity for a specific race

(i) More like the Harvard plan – take account of diversity in a different way – qualifications, life experience, racial make up, ethnic group

(c) Brennan doesn’t says the factors and the set asides are not different

8. Adarand Construction v Pena

a) Hardening of the position

(1) Congress gives benefit to contractors who use subcontractors who are minorities (owned)

b) O’Connor took a narrower view and is setting its position more clearly

c) Sets for 3 positions/propositions

(1) Skepticism: Strict scrutiny must be exercised

(2) Consistency: all racial classifications reviewable under the Equal protection clause must be strictly scrutinized 

(3) Congruence: do the same analysis for 5th and 14th (federal and state due process clauses)

d) This opinion seems to wipe out the additional deference that Congress got (above and beyond what a state legislature would get)

e) Court reversed and sent it back – to determine whether was any compelling interest

f) A slightly softer result than strict scrutiny under traditional discrimination.

9. Crousant—no more deference to congress than to state legislatures and fundamental rights (sliding scale as well).

D. Levels of Scrutiny

1. Racial  and fundamental rights (voting/access to courts/some alienage)

a) Almost always unconstitutional – STRICT SCRUTINY!

2. Intermediate Scrutiny – gender, alienage, wealth (sometimes)

3. Loose rational basis – cases like Tigner—differences that justify different type of treatment – economic, social welfare

a) Almost always constitutional

VII. Congressional Power Under the Civil War Amendments

A. South Carolina v Katzenbach

1. Remember the 2 prongs of the Civil War Amendments

a) Prohibited conduct – a rule (can be enforced by courts)

b) Enforcement power given to Congress – a grant of power to Congress

2. How far can Congress go?

a) Is it confined to section 1 or can it go beyond that and enforce the amendment beyond what the court has found will violate section 1

3. Voting Rights Act of 1965 –

a) One of 2 greatest civil rights acts ever enacted by Congress

b) Other one would be the Civil Rights Act of 1964.

4. Literacy tests – found constitutional – but their method of application was found to be unconstitutional

a) Found it to be constitutional in Lassiter case

5. Case by case litigation was too cumbersome – no way to rectify the situation for blacks 

6. Under section 1 – tests for literacy are constitutional

7. Can Congress rule out constitutional test to achieve the greater interest of wiping out racial discrimination under the literacy test – wipe out the whole test?

8. Can Congress impose penalties that are broader/wider/greater than what is prohibited in section one of the Civil War amendments?

9. Literacy tests applied unequally is obviously unconstitutional under the 15th amendment

a) Various attempt to deal with this under individual basis

b) S Ct allowed practice and pattern cases

(1) Time consuming and expensive

(2) Started cat and mouse game with the southern governments 

(a) Would find other ways to discriminate in voting after the judgment come down

10. Within covered area, all literacy tests were suspended

11. Court uses McCulloch v Maryland – if Congress has the ends, it should have the means

a) End – Section 1 of the 15th amendment – equal protection

(1) Eradication of discrimination of race in voting.

b) Means – the literacy test – through the use of section 2 of 15th amendment

c) 89 Harvard 1 – Archibald Cox article – can’t overestimate the basic proposition in S. Ca v Katzenbach

12. Section 5 of the voting rights act

a) Change of voting rules must have preclearance from Atty General or District Court of DC

(1) Must show rule will not deny or abridge right to vote on basis of color – neither purpose nor effect

b) Only one says that this goes too far in dissent – majority brushes this aside

B. Only the voting rights act and the 15th allowed Congress to go this far – Courts have shown incredible deference to Congress in the voting arena.

C. Rome v United States

1. Marshall opinion

2. Under section 1 – just the effect would not be a violation 

a) Also applies to the 14th amendment

(1) Case – Washington v Davis – police recruiting

(a) Blacks fail at a greater rate

(b) Under 14th, there must be intent and discriminatory effect.

b) Pretty clear from the language both are required

c) In the statute it is or not and
3. In this case, under section 2, congress has the authority to prohibit a change under the covered area 

a) Even if doesn’t have purpose but still has effect

b) Goes beyond section 1

c) Court allows this because in the south, with the deprivance in the past – a record of state jurisdiction using restrictions for this purpose, then we’ll say the effect creates too great a risk of a violation of section 1 (effect  + purpose)

4. Rehnquist says that Congress is reinterpreting section 1 of the 15th and raises serious problems under Marbury v Madison (dissent)

a) Congress can’t come in and reinterpret what the 15th amendment means

D. Katzenbach v Morgan

1. Prohibited literacy test for Spanish speaking citizens

E. City of Boerne v Flores

1. Seemed to cut back on state v. Sherber

2. 1990 case

3. Congress didn’t like the holding in Smith

a) Through statute

b) Religious freedom restoration act of 1993

(1) Signed by Clinton

(2) Wanted to return strict scrutiny to religious statutes

c) What are possible arguments for upholding this under section 5 of the 14th (religion from 1st amendment is incorporated into the 14th – at least as far as effect on the state)

4. Court here says that the statute is unconstitutional because congress is engaging in a act that Marbury imparts to the Courts not Congress

5. Marbury wins – not Congress (McCulloch)

a) Actual interpretation of what the constitution means is left to the Court – as Marbury sets out

6. How is this different from Katzenbach v Morgan – where the Court held that “It is for Congress in the first instance to ‘determine whether and what legislation is needed to secure the guarantees of the 14th Amendment and its conclusions are entitled to much deference”

a) In this case and US v Morrison, the court is not willing to give that much deference

b) Is it because of the history w/r/t discrimination and race

c) Religion has not been that targeted and it has not been that pervasive as to need to give that much deference

d) Not the kind of open deference as there would be under McCulloch –

(1) A tension between Marbury and McCulloch

7. This is not an area in which the last word has been said!

8. What other argument may have been sustained?

VIII. Substantive Due Process

A. Griswold v Connecticut

1. Many states had prohibitions on use of contraceptives – around turn of the century – Connecticut continued to have this statute until 1965

a) There had been a few attempts to challenge this law

(1) Some dismissed b/c lack of standing

(2) Poe v Ulman – also dismissed – by S Ct on very unclear grounds

(a) Judicial restraint opinion

(i) Don’t know if there is a live controversy – law hasn’t been enforced in a matter of decades

(b) Harlan and Douglas ferocious dissenters

2. Physicians had clinic where there was contraception

a) Charged with aiding and abetting as well as accessories

3. Zones of privacy case

4. Allowed D’s to raise the welfare of their patients 

5. What constitutional rights were violated?

a) 14th may be – “no state shall”  -- section 1, cl. 2

(1) Make the argument based on liberty – the liberty to use contraception

(a) What problem is there in the text for an argument of that kind

(i) The deprivation of liberty is only allowed if there is due process of law 

(a) It doesn’t mean that the state can’t deprive a citizen of liberty.

(ii) This is usually in the procedural due process arena – and in the court setting – often criminal

(a) Have to get procedural guarantees

(b) Right to be heard, etc., whatever level is guaranteed by the type of proceedings

6. What is due process?  What is the right procedure?

a) Some things are so fundamental that no amount of due process that will allow them to be taken away

(1) Particular with liberty

(2) That type of due process is given the label – “SUBSTANTIVE DUE PROCESS”

(3) Problem:  How do you define liberty for this purpose?

(a) Look at earlier Substantive due process cases

7. See Lochner v New York

a) Violated a work hour statute – health and safety

b) Court said the statute violated that ultimate freedom to contract

c) Violated the idea of substantive due process

(1) Violated the liberty of employees and employers to contract

(2) Same in time as the populist / progressive movements and the commerce clause cases like US v Knight, etc

(a) These movements are at times counter to each other

(i) The courts have a mixed record

(b) Holmes dissent is one of the great dissents – in the same as Gitlow and …?

d) Lochner and its line of cases to protect businesses in this period are totally discredited

(1) Only second to Dredd Scott in their wrongness – according to some

8. Suppose you are representing the state of Connecticut

a) It doesn’t violate the people’s liberty

b) Vague provisions – allows for too much judicial activism

(1) Unchained judicial power to roam at large and use the natural law due process area

c) Raising the specter of Lochner again

(1) Trying to go back to the Lochner area

(2) Where there is a value in the constitution – i.e. speech – courts get some leeway 

(a) Liberty is less defined and the technique didn’t work in Lochner and now is the same – in a different subject matter

9. How to strike down the law without falling in the trap of Lochner?

a) Judges opposed to the Lochner use of the due process clause but they believed that prohibiting use of contraceptives in marriage was an infringement of liberty that should be struck down

(1) More fundamental than the right to contract cases

b) Completely reject the Lochner rationale – p 519

c) Four steps

(1) First amendment and rights inferred from the 1st amendment

(a) Show that sometimes you have a constitutional guarantee which goes so far but has implications that go farther

(i) I.e. freedom of association cases

(b) Talks about a penumbra  -- formed by emanations from those guarantees that help give them life and substance

(2) A number of amendments guarantee privacy in some ways or another

(a) 3rd – quartering of soldiers

(b) 4th – reasonable search and seizure

(c) 5th—self incrimination

(d) 9th – rights other than those specified

(e) All these have penumbra as well – a general right of privacy

(3) If there is a general right of privacy implied by Constitutional amendments, some sort of idea of privacy in marriage must fall squarely within that

(a) Marriage is older than the bill of rights

(b) Marriage and privacy within it falls within penumbra

(4) This statute gets as deeply into marriage as you can imagine

(a) It regulates the married couple themselves

10. “Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of the sue of contraceptives? The very idea is repulsive to the notions of privacy surrounding the marriage relationship”

11. Harland Concurrence--American tradition where marriage is central – its key – it gives rise to certain constitutional guarantee 

a) Douglas didn’t want to do it that way – too much like Lochner

(1) Wanted clearer/closer technical basis

12. Black’s opinion – dissent – very interesting

a) Picks up threads of incorporation debate

b) Only up to the 8th amendment 

(1) Anything more than that goes into the natural law debate that Lochner was based on 

(a) Nothing more in the due process clause other than what is already there and maybe some procedural issues

(2) Black does what he has always said

(a) 1st 8 and nothing more

13. Last decision along the substantive due process line which tries to tie the decision to some explicit constitutional amendment

B. Roe v. Wade--Blackmun

1. No explicit tie to constitutional guarantees

2. There is a nod to Lochner

a) No attempt to tie into constitutional provisions specifically

b) Lead to great popular as well as constitutional debate on the legitimacy of Roe

(1) Does it mean you have to accept Lochner as well

3. Before Roe – 98% of all abortions illegal

a) Exception for the health/life of pregnant woman

4. Mootness issue –

a) Court system slower than gestation period

b) Supreme Court relaxed the bounds of mootness in this case

(1) Live issues that need to be adjudicated even though not under traditional rules of mootness

c) Griswold was extended in the Eisenstadt case – equal protection rationale

5. Abortion right is found in the 14th/9th amendment

6. Bodily privacy argument

a) Person has right to make decisions about their own body

7. Does abortion right in Roe refer to this right or to some other type of right of privacy?

a) Blackmun rejects any absolute right

(1) Puts it in the form of burdens women must carry without this right

(2) He does mention physical health

(3) Psychological harm/distress during and after pregnancy

(4) “Maternity … may force upon the woman a distressful life and future”

(5) Right not to have longer term burden/obligation of changing life in a way you don’t want to

(6) Long-term autonomy/life choices right

(7) Can also be viewed as a sort of familial right

8. Blackmun thought he was striking a compromise

a) No absolute right to abortion

b) There are countervailing interests

(1) State’s interest

(2) Can override it if states interest is compelling

(a) Safeguarding the health of women

(b) Protecting potential life

9. Whatever countervailing interests there are

a) They belong to the STATE

(1) Not the FETUS

(a) FETUS is not a person –has no protected rights

10. Decision rests primarily on history

a) Fetus is not a person

(1) No right to life

(2) Newer constitutions do have right to life within them – i.e. Germany

11. Blackmun thought he was striking a balance

12. The states’ interest vary overtime 

a) Strengthen the further the pregnancy progresses

b) Become more compelling

13. Women’s right doesn’t vary because of the way its set up

a) As a familial right

b) If it was under bodily rights, it probably would

c) Familiar decision right is constant (at least for the period of gestation)

14. Spectrum of rights

a) 1st trimester – no regulation except Dr. licensing (state reg’s)

(1) Lower risk for the abortion procedure than bringing the pregnancy to term.

b) 3-6 months (approx) – reasonably regulated to protect the health of woman 

c) 6 ( on (viability) – state can prohibit, still exception for the health/life of the woman



15. Most protective of the women’s right to abortion than most countries

a) More protective then European countries as well

b) Even after Casey

16. Modern debates on constitutional theory start again with Roe

a) Didn’t start with Brown – that was a methodology argument

b) Roe had a broader basis of debate that continue on to this date!

C. Between Roe and Casey

1. States opposed to abortion tried to push the court by developing fairly restrictive types of regulations

a) Intended to prevent / restrict abortions

(1) Like health regulations that discourage abortions very severely

(a) Can’t be a masked restriction

(2) Husband consenting to wife’s abortion

(a) Struck down – Danforth case

(3) Parental consent

(a) Upheld as long as the minor had the opp to seek judicial permission

(i) A judicial bypass – Bellotti II

(4) Must be done in a hospital

(a) Akron I

(b) Struck down

(5) Funding restrictions 

(a) Federal and state

(b) Basically upheld

(c) Maher v Roe and Harris v McRae

(i) Can be analyzed as equal protection cases

(ii) Exclusion places a burden

(d) State and fed wouldn’t allow welfare or other dollars to go to abortion procedure

(6) Restriction of counseling

(a) Rust v Sullivan

(b) Upheld when using federal money

2. Reagan and Bush I admins were particularly against abortion rights

a) Special push to secure the reversal of Roe in the S. Ct.

b) Judges appt’d by Reagan to do this 

D. Planned Parenthood v Casey case

1. Casey has held up

2. Basic recognition of the abortion right, though it has become more limited

3. Even Bush/Reagan appointees went with it!

4. Long interesting opinion

5. O’Connor, Kennedy, Souter and Stevens

a) Relies heavily on stare decisis

b) Most of these justices have shown reservations about abortion in the past

c) Since 1973 whole structures of society have grown up depending on abortion rights

(1) Very important view

d) Talk about intimate personal choice, intimate decision – refrains sounding like Blackmun

e) New basis for abortion right not referred to in Roe

(1) The right to define one’s own concept of existence, the meaning of the universe…

(2) Blackmun – triggering the equal protection clause argument under a gender equality argument

(a) Harder opinion to right – esp. in light of Wash v Davis – where there seems to be a need for intentional discrimination

(b) This idea may catch more in the future because it may reflect the political forces behind the abortion movement;\

f) The court dismantles the first trimester framework

(1) States can regulate up to viability as long as the regulation does not have an undue burden on the woman’s abortion decision

g) What is an undue burden/

(1) Unclear

(2) Look to the holding – where the standard is unclear

(3) Regulation at issue – counseling and waiting 24hrs after counseling before the procedure

(a) Not an undue burden

(4) Requirement of notifying the spouse

(a) That is an undue burden

(i) Tied to domestic violence, etc.

(ii) “A state may not give to a man the kind of dominion over his wife that parents exercise over their children”

E. Is there are difference between Roe and Lochner?

1. Debatable

2. Substantive due process and personal decisions

a) Court has accepted very little besides Roe and Griswold

(1) Struck down Bowers

(2) Accepted some familial/private things

(i) No remarriage if no child support paid

(ii) Grandma not allowed to live with kids as family

(3) When it comes to marriage and family, peculiar / odd statutes may be struck down

(a) Contrary to basic traditions

b) Roe is the only area where there is a constitutional right that doesn’t come from tradition

3. Lochner - -what did it do

a) It seemed to protect the strong against the weak

b) Roe seems to protect the ideas of gender equality

c) One way of looking at it!

IX. Exam

A. Closed book

B. Copy of Constitution given

C. 2 question

1. 50 min each

2. 1 traditional law school question

3. Could be general essay, could be a series of quotes from cases, mixture of quotes, essays.
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