I. I. History of National Power 

A. Federalism - refers to the apportioning of power between the federal government and the states. By the time the American Revolution had been waged and won, state governments were fully entrenched. It was unlikely, therefore, that the states would agree to the creation of a powerful central government at the total expense of its self-governing authority. Granting the states specific self-governing powers and rights was not only politically expedient, but also served the Framers' intent to limit the central government's authority. The sharing of power between the states and the national government was one more structural check in an elaborate governmental scheme of checks and balances.

B. Articles of Confederation, 1777

1. In order to have the colonies ban together in conducting the war with England, the Continental Congress adopted the Articles of Confederation

2. Under the Confederation, the United States was governed by a unicameral body of Congress however it possessed limited powers with the majority of the powers vested in the states.


C. Constitutional Convention, 1787

1. The founding fathers were in agreement that a new federal government was needed.



2. Ratification by the necessary nine states was completed in 1788

D. The Federalist Papers – a series of 85 letters published in the New York paper from Oct. 1787 to April 1788.



1. written by Alexander Hamilton, John Jay and James Madison.


2. intended as a partisan debate on the side of ratification

II. II. Sources of National Power

A. Necessary and Proper Clause – (Article I, Section 8, Clause 18) – Congress has the power to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this constitution in the Government of the United States, or in any department or officer thereof

1. McCulloch v. Maryland, 1819 – the main question here was the constitutionality of a state law that taxed the activities of the Second Bank of the United States, a federally chartered financial institution.

a. whether the Constitution granted Congress the power to charter the bank – yes, the constitution does not limit the Congress to only the powers delegated.  The necessary and proper clause implies additional powers

b. “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the latter and spirit of the constitution are constitutional.”



c. Who decides appropriate?


2. Power to build roads and canals

a. History – at the constitutional convention, Franklin suggested that Congress be given “a power to provide for cutting canals where deemed necessary.”  This was struck down.

b. In 1817 a bill apportioning funds for roadways was vetoed by the president as not among the enumerated powers.



c. How does this decision differ from McCulloch? ~ appropriate?

III. III. Federal Power under the Commerce Clause

A. Article I, Section 8 – Congress shall have the power to lay and collect taxes . . . to pay the debts and provide for the common defense and general welfare of the United States.

B. History of the Commerce Clause

1. The Federalist No. 11 and The Federalist No. 42 – One of the principle purposes of the Commerce Clause was to prevent individual states from erecting trade barriers to interstate and foreign trade.

2. Although the general purpose was to give Congress the power too trump such state imposed restraints, the language of the Commerce Clause is broad and describes a general power over commerce among the states.

3. The clause has been interpreted as vesting Congress with the authority to adopt legislation designed to promote an interstate economic agenda that transcends the vision of a common market free from state imposed restraints.

4.  Objections to the Commerce Clause – in 1787,  there was a proposed amendment requiring a 2/3 vote of each house for federal regulation of commerce as a response from fear from the South that Northern shipping might restrict free access to foreign shipping and foreign markets

C. Gibbons v. Ogden, 1824 – established that Congress may preempt state legislation that interferes with its exercise of authority to regulate interstate commerce.

1. Under the Commerce Clause, augmented by the Necessary and Proper Clause, Congress may regulate any commerce that has interstate effects

2. Congress may not, rely on the commerce power to regulate matters that are completely internal to a state

3. The problem with Gibbons v. Ogden is that it did not forsee future problems that would arise, particularly  the validity of state regulations of local maters that were potentially subject to federal regulation under the Commerce and Necessary and Proper Clauses

D. Cooley v. Board of Wardens – except in those areas which by their nature require a uniform national rule, the states retained a concurrent power to regulate local activities that affect interstate commerce until such a time as Congress may opt to regulate those matters itself

1. This allowed for the expansive view of federal power set forth in Gibbons v. Ogden, while preserving state authority to regulate most local activities when the federal commerce power lay dormant

2. The Court later abandoned the concurrent power approach and divided the activities specifically into whether they were local or interstate. – This curtailed the Congress’ ability to regulate local economic activity through the Necessary and Proper Clause as augmented in the Commerce Clause

a. Tenth Amendment – “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively or to the people”

b. the underlying assumption was that there was an enclave of activity, internal to the states, that was virtually insulated from congressional regulation 

E. If there is a conflict between state and federal laws, federal laws will prevail.

F. New Deal Power - The Court’s hostility to the New Deal’s initial regulatory measures to respond to the Depression inspired President Franklin Roosevelt to attempt to pack the Court.  Although this effort failed, the Court soon changed its tune and upheld Congress’ authority to enact sweeping federal regulatory legislation. Until the Court’s Lopez decision in 1995, the Court had not struck down a federal law on the grounds that it exceeded Congress’s commerce clause authority for nearly 60 years.  During this period the ban on racial discrimination in public accommodations in the Civil Rights Act of 1964 was upheld against commerce clause challenge in Heart of Atlanta Motel
G. Post-Depression Commerce Power [United States v. Darby] – questioned the constitutionality of the Federal Labor Standards Act which prohibited the shipment in interstate commerce of certain products manufactured by employees with less than minimum wage or who worked above the specified maximum hours.

1. While manufacture is not of itself interstate commerce, the shipment  of manufactured goods interstate is such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce

2. Congress could regulate intrastate activity that had a substantial effect on interstate commerce

3. Rejected an argument that the Tenth Amendment prevented Congress from enacting the FLSA: “Our conclusion is unaffected by the Tenth Amendment which provides non delegated powers to the states.”  *Since the power over commerce was surrendered to the United Sates by the Constitution, and since the FLSA came within the scope of that power, the Tenth Amendment had no bearing on the constitutionality of the FLSA.

E. Heart of Atlanta Motel, Inc. v. United States – a motel that serves interstate travelers may be barred from engaging in racial discrimination that may deter persons from traveling, thus having an effect in other states – this is considered interstate commerce

F. United States v. Lopez – To be within Congress’s power under the commerce clause, a federal law must either regulate economic or commercial activity that can substantially affect interstate commerce or require that the regulated activity be connected to interstate commerce [the court held that a federal statute barring possession of a gun in a school zone does not “substantially affect” interstate commerce, noting that there were no congressional findings to help the Court to evaluate whether the regulated activity had such a substantial effect.

G. Katzenbach v. McClung – the court has observed that racial unrest has a generally depressant effect on business. This indicates a broad power in Congress, under the commerce clause, to regulate all forms of racial discrimination, because a locally depressed business will affect those in other states who deal with the local business.  [A restaurant that purchases supplies from other states may be barred from racial discrimination under the commerce power, since such discrimination may effect the quantity of the restaurant’s business]

H. Jones v. Laughlin Steel – the court warned that the scope of the interstate power ‘must be considered in the light of our dual system of government and may not be extended so as to embrace effects upon interstate commerce so indirect and remote that to embrace them, in view of our complex society, would effectually obliterate the distinction between what is national and what is local and create a completely centralized government.

I. The test today 

1. The balancing test – burden of following the regulation weighed against the substantiality if interstate commerce

2. Rational Basis test – Is there a rational basis for Congress finding that a regulation affects interstate commerce?

3. Dormant Commerce Clause – even is Congress has not acted, a state regulation that burdens interstate commerce is unconstitutional




a. Milk Cases – discrimination

b. Pike v. Bruce Church – balancing test – Is it discriminatory, if so, looks at whether local interest is pretextual or legitimate.  If legitimate, looks to whether there are less discriminatory alternatives

c. Oklahoma v. Minnows Case – Statute which banned the export of minnows while permitting intrastate consumption thereof was unconstitutional because non discriminatory means were available

d. If facially discriminatory, the state bears the burden of proving that the statute is legitimate.


i. Maine’s statute banning the importation of live fish bait was upheld because it further a legitimate state interest in protecting Maine’s ecology by keeping out unknown parasites

IV. IV. The Taxing Power

A. Article 1 §8, clause 1 provides that Congress may “lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common defence and general Welfare of the United States

1. This text has been interpreted broadly to vest Congress with an almost unreviewable discretion to define the ends to which the power to tax and spend may be applied

2. Independent Powers


a. tax subjects


b. spend money on activities that it could not regulate directly


B. Sonzinsky v. United States, 1937 – defines what constitutes a tax!



1. Does the measure operate as a tax?

2. Does it raise some revenue? – The tax will be upheld under the taxing power if its dominant intent is to raise revenue rather than regulate or prohibit action

a. Objective Approach – its dominant intent will be fiscal, despite the apparent regulatory purpose – even a small revenue will be sufficient

b. Subjective Approach – looks at the language and operate effect to determine the dominant intent





i. Who enforces the tax statute

ii. How much detailed activity one must engage in to be subject to the tax





iii. Whether intent is required





iv. Amount of the tax

V. The Spending Power – If the spending is directed toward the common defence or the general welfare, than it falls within the scope of the Spending Power.

A. United States v. Butler – Congress entered into a Contract with farmers to pay them to submit to a regulatory scheme designed to reduce the production of a particular crop.

1. While clearly spending, the court found this as a disguise to regulate production 

a. the program was not truly voluntary because the farmers who did not cooperate were at an economic and therefore competitive disadvantage

B. Modern Law – the Court today is more differential toward congressional exercises of power than it was when Butler was decided.  Today, most ‘spending’ would be allowed under the commerce clause because virtually all acts deal with interstate commerce

V. VI. The War Power 

A. Article 1 § 8 grants Congress the power to declare was, to raise and support armies, to provide and maintain a navy, to make rules for the government and regulation of the land and naval forces, and to provide for organizing, arming, disciplining, and calling forth the militia



1. These powers give Congress a wide scope of authority during war

B. Woods v. Cloyd W. Miller Co. – Congressional authority under the war power may also continue after cessation of hostilities to remedy evils created by the war

C. Post war power is limited so as to swallow up the limits on congressional power

VII. Other General Powers

A. International Agreements

1. Article 6, Supremacy Clause – any state or federal statute that conflicts with a treaty provision is invalid



2. Missouri v. Holland – upheld a treaty over state interests

3. United States v. Belmont – The constitutional powers granted to the President in Article II includes the power to make executive agreements (without the consent of Congress)


B. Property Powers

1. Article IV § 3 clause 2 provides that Congress shall have the power to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the U.S. 

2. Kleppe v. New Mexico - the power to determine what is “needful” is vested in the Congress without limitations


C. Fiscal Powers

1. Norman v. B&O Railroad – the broad and comprehensive national authority over the subjects of revenue, finance and currency is derived from the aggregate of the powers granted to Congress, embracing the powers to lay and collect taxes, to borrow money, to regulate commerce with foreign nations and among the several States, to coin money and to regulate the value thereof. [Article 1 § 8 par. 5]


D. Naturalization

1. Article 1 § 8 clause 4 provides that Congress shall have power to establish a uniform Rule of Naturalization

2. Fourteenth Amendment § 1 provides those naturalized the same rights as native born citizens


E. Regulation of Aliens

1. Kleindienst v. Mandel – The authority of Congress over admission, exclusion, and deportation of aliens is absolute.  Congress may exclude aliens altogether, or prescribe the conditions upon which they may come into or remain in the country

2. Congress may authorize the Attorney General to determine that the admission of an alien would be prejudicial to the interests of the U.S., and without a hearing, the government may exclude an alien from the U.S.


F. Admiralty Powers

1. Article III § 2 provides that the judicial power shall extend . . . to all cases of admiralty and maritime jurisdiction

2. The interpretation of the admiralty clause sustained the power of Congress to legislate with respect to events or transactions occurring on navigable waters of the United States whether or not the particular event or transaction occurred in interstate commerce
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