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THE SCOPE OF NATIONAL POWER
Sources of National Power: Early Developments

The Marshall Court View  

A. McCulloch v. Maryland  (1819)

1.    Facts: Bank of US (80% privately owned, 20% owned by the US) printing $ w/o stamps. 

State of MD imposed a tax on bank (would bankrupt the bank). 

Bank of US: purpose to hold taxes ($), pay US workers, basically a clearinghouse. 

2.    Issue: (whether Congress has the power to incorporate a bank?


          (whether the state of MD may, w/o violating the constitution, tax that branch?

       3.    Holding: The Bank of the US cannot be taxed b/c:


   (the Bank of the US is constitutional (under the implied powers under the Constitution)

   (and that the states have no power, by taxation or otherwise, to retard, impede, burden, or in 

any other matter control the operations of the constitutional laws enacted by Congress to 

carry into execution the powers vested in the general govt.

· b/c the bank is constitutional and the tax would bankrupt the bank.  (other states would tax too)

       4.    Reasoning:

· Article I, § 8 (18) - Necessary and Proper Clause: To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this constitution, in the government of the United States or any department thereof.



necessary: convenient, useful, or essential to another. 



proper: not otherwise unconstitutional; legitimate

· Marshall argues as words of limitation (not a power); nothing to do w/auth. to charter bank

· broad interpretation of Constitution: “that a govt., entrusted w/such ample powers…must also be entrusted w/ample means for their execution” (if not expressed = implied) (p159-60)

· Drafters of Constitution sat in 1st Congress = they knew what they meant (views impt.)

· The power to tax is the power to destroy (MD was trying to drive Bank O.O.B.)

· MD cannot tax the federal govt. “this op. does not deprive the states of any resources which they originally possessed. it does not extend to a tax paid by the real property of the bank (can tax the land)…but on the operations of the bank…” (p.164) (& mail, mint…)

· the govt. of the Union , though lim. in its powers, is supreme w/in its sphere of action. 

· “nor does it prohibit the creation of a corporation, if the existence…be essential to the beneficial exercise of those powers.” (p160)

· MD can tax corporations (eg:CVS), banks (eg: Nationsbank), and Federal land (Army bases)

· Short Constitution: right-wing: “if it ain’t there, it ain’t there”



        left-wing:  allows interpretation, expansion

· can’t discriminate against the federal govt. 

· Marshall putting the country together – sees the need for a strong Congress & a strong national govt., he has to convince the intelligencia (through opinion) of the day (=Marshall lied here w/omissions); serious attempt to persuade all that we need a congress w/ expansive powers. 

(if opinion was reverse, we would have a weak govt.)

B. Gibbons v. Ogden  (1824)  -was the grant of power to Congress exclusive?  =Functional Reason

        (if yes, impt. line b/w commerce regulated by Congress and States, if one had = other did not)

1. Facts: O (P) obtained an injunction from Ct. in NY to prohibit G (D) from operating ferryboats in Hudson Bay. O alleged exclusive right granted by NY legislature. G licensed under laws of U.S. for carrying on the coasting trade.

2. Issue: whether the laws of NY have come into collision w/an act of Congress and deprived a citizen of a right to which the act entitles him?  (p.172)

       1. whether P’s monopoly was inconsistent w/ the US coasting license

       2. whether state law, in regulating interstate commerce, fell w/in area exclusively reserved for Cong.

3. Holding:  yes.  (NY law is held void) “The acts of NY must yield to the law of Congress; and the decision sustaining the privilege they confer, against a right given by a law if the Union must be erroneous…”

· “When a state proceeds to regulate commerce…among the several states, it is exercising the very power that is granted to Congress, and is doing the very thing which Congress is authorized to do.”

4. Reasoning: 

· Article I, § 8 (3) - Commerce Clause: Congress shall have power to regulate commerce with foreign nations, and among the several states, and with the Indian tribes.

          commerce: intercourse  (incl: traffic, buying + selling, interchange of commodities, & navigation)

          among : intermingled with (cannot stop at external boundary line, but w/in interior)

          several states: commerce which concerns more states than one (completely internal commerce of a 

state = reserved for state itself)

          power to regulate: power to prescribe the rule by which commerce is to be governed (to the utmost     

    
extent, no limitations other than prescribed in the constitution); implies in its nature full power 

               over the thing to be regulated, and excludes the action of all others that would perform the same      

               operation on the same thing. (p172)

5. Notes: contends that full power to regulate implies the whole power, incompatible w/existence of a right to any part of it = grant of power to Congress was exclusive.

6. Class: whether NY grant of a monopoly is legal? 

· coasting vessel? why did Federal Govt. license boats for coasting trade? = to tax them.

· Marshall lied (coasting license issue has nothing to do w/it); he used it to justify his power grab.

· Marshall misconstrued statute to show federal power trumps state power = real hidden agenda.

       Nationalist = wanted to give Congress real/raw power. 

1. States cannot regulate interstate commerce b/c would create state trade wars.  (M doesn’t go this far)(analogy: when U buy something in Va & come to MD = cannot tax when U enter MD) 

C.Willson v. Black-Bird Creek Marsh Co.  (1829)  what does this stream have to do w/commerce?

7. Facts: Del. authorized a company to build a dam on B-B Creek to improve the private lands surrounding. water was navigable to Del. river. Owners of a sloop, licensed and enrolled under navigation laws of US, broke the dam to secure passage. The Company sued for resulting damages. D claimed since dam obstructed navigation, the state law authorizing it violated the commerce clause.

8. Issue:  whether the act [authorizing the dam] was adverse to the power to regulate commerce, or in conflict with any law passed on the subject.

9. Holding: No. measures calculated to produce these objects (ie: the value of the property must be enhanced, the health the inhabitants probably improved), provided they do not come into collision w/the powers of the 

general govt., are undoubtedly w/in those which are reserved for the states.  (p.175) 

10. Reasoning: Marshall applied the “police power” view: health and safety measures (v. reg. of commerce) he used the distinction b/w state regulation of interstate commerce & police power regulations

11. Notes:  basically if the court wished to uphold the regulation, they termed it a police power.

Power of Congress to Regulate Interstate Commerce – Exclusive or Concurrent

A.   Cooley v. Board of Wardens of the Port of Philadelphia  (1851)

1.    Facts:  Penn. statute req. vessels coming into/leaving Port of Phila. to accept local pilots through    

       Del. River. If not, owner/consignee liable for up to ½ the pilotage fees as penalty. C was sued.

2. Holding: Penn’s reg. was ok b/c pilotage in local harbors was a subj. appropriate for local control.. 
3. Reasoning: “the grant of commercial power to Congress does not contain any terms which expressly exclude the States from exercising an authority over its subject matter” (p.179)

· “Whatever subjects are by their nature National, or admit of only one uniform system, or plan of regulation may justly be said to be of such nature as to require exclusive legislation by Congress” 
· SC reached compromise under Cooley – CC would permit some state regulations of interstate commerce, but forbid others even in the absence of federal legislation.
· ever since Cooley, SC struggling to find a formula to determine when state regulations of commerce are permissible.  

4. Notes:  Congress refused to hold either that Congress had exclusive rights to make regulations  affecting interstate commerce, or the States (in areas where Congress remained silent). (p.179)

· probs: (difficult to distinguish b/w subjects that required uniform natl. regulation, and those which needed diverse natl. regulation. (the Cooley test (looked solely at the subject) did not consider how extensively the  States regulation impacted interstate commerce. (Impt. later)


· ** therefore states could regulate and tax commerce which was intrastate and Congress could  regulate that commerce which was interstate**
5. Class: Act of 1789 (impt. b/c 1st Congress only did what was constitutional)  (  (
· if had only 1 Gibbons & 1 Ogden = would prob. hold as unconstitutional but held constitutional b/c states have power (along w/fed. gov.) to regulate interstate commerce & not always best for congress to micro-manage the states

· some things by their nature req. single regulator (air traffic: what if Md/De had diff rules?) 

· justification: some things ought to be left to the states, states know what local problems are & are in a better position to regulate.

· Real reason: lots of ports in this country = not that the states can do it better, but Federal Govt. lacks the resources to do it. = Functional. (
· “Navigable Waters of the US”: meant leads to ocean, if tide reached it.-b/c stuff coming from Europe = what would happen if each state were to regulate as went up & down Mississippi River? = mess.  (as long as you can float a boat)-should govt. regulate insurance? no states have own regs. (driving reg = driving ins.) -but microsoft anti-trust insurance? = federal reg. Better.

       ( ( per Supreme Court: Congress may “waive” the commerce clause 

(Clark v. Maryland RR) (( -and give the states authority to regulate that which 

they would otherwise not possess



(some things more properly regulated by the states



(may Cong. waive the 1st Amendment? NO.

·  why can Cong. waive Commerce Clause & not 1st Amendment? b/c:


          

(states not being hurt (given rights, not taking away)

          

(only have to regulate or to choose to  (( freq. on exam – usu. people 

    get wrong

B.  Paul v. Virginia (1868)

6. Facts:  NY insurance agent convicted of soliciting bus. in VA w/o complying w/a VA statute  requiring agents of out-of-state insurance co.’s to obtain a license and deposit bonds. upheld.

7. Holding: issuing a policy of insurance like any other personal contract, therefore are local  transactions, which are governed by local law.

8. Reasoning: Commerce Clause interpretation. here not interstate commerce

· To place citizens of each state upon the same footing w/citizens of other states, so far as the advantages resulting from the citizenship are concerned.  ( Comes Much Later**

C. Coe v. Town of Errol (1886)

9. Facts:  Coe cut logs in NH and placed in river to float to ME. Town of Errol assessed under  town’s general property tax. Ct. rejected attack upon the tax.

10. Holding:  That until its begun its journey, the property is considered part of the general property of the State. (preliminary work not included, could still be sold right there)

D.  Kidd v. Pearson (1888)

11. Facts:  Iowa  distillery, which sold all its output to other states, confronted w/Iowa statute prohibiting the manufacture of intoxicating beverages.  sustained.

12. Holding:  Manufacturing is not commerce (purchase, sale, exchange, transportation).               OLD COMMERCE VIEW.

The Scope of National Power Today

The Commerce Power    (basic rules changed in 1995 w/Lopez – here is groundwork before)

A. Background: Industrial Rev. (steamships, R&R’s) by 1869 =econ. based on power, machines, “trusts”

1) until 1887 Congress did not regulate the National Economy  (rather only had to grapple w/taking from states certain power under Commerce Clause) 

2) 1887 Interstate Commerce Act:

3) 1890 Sherman Antitrust Act: permits Congress to regulate monopolies in interstate commerce

     E.C. Knight (1895)


4) Facts: had 98% of the sugar market (monopoly) in 28 states

5) Holding: SC used the word “manufacturing” to mean transformation = not interstate commerce

6) Reasoning: said not transportation & selling (distribution & shipping)

7) Class: SC GETS IT WRONG.   Can any state regulate sugar? NO. (huge scope)

a. Rules are Arbitrary ( (:

b. Holmes, J.: (1) Vaudeville Case – travel from city to city & accused by fed. govt. of violating anti-trust laws b/c going from state-to-state. (2)Federal League (Baseball) – driven o.o.b. & brought suit on Anti-trust grounds b/c travel from city to city & put on exhibitions.-is bball subj. to regulation? Holmes said No (he wanted to keep it clean, was player – not a proper distinction for the court to make)

c. congressional power/regulation jumps under commerce under Commerce Clause

d. Manufacture v. Commerce case (content-based/subj-matter distinctions) = didn’t work.

     Lottery Case: SC upheld fed. statute prohibiting interstate shipment of Lottery Tickets.

     Child Labor Case: SC struck down federal statute prohibiting interstate transport of articles produced 

       by companies which employed young children under certain conditions. (b/c goods themselves were      

       not harmless, it was the employment practices that were harmless).

· child labor terrible (put kids in mines at 6) & states concerned w/doing something about it.

(   -Problem: if MD did it alone  = could move factory to a state which allowed it. = lose bus.

· =only solution is to be Federally Regulated   ( = SC REACHED WRONG DECISION. -why can govt. reg. lottery tickets & not child labor? There is no diff. b/w the cases = Ct. Wrong (
      Lesson:  (DISTINCTIONS (manufact./comm;local/nat’l) DON’T MEAN SQUAT (

        (On it’s good days (lottery, Stockyard) saw reason that only the federal govt. 

    can regulate certain things.


             On it’s bad days: caught up in the labels rather then the realities.

     Minn. Rate Cases:  SC upheld a state rate order, but observed Cong. may be empowered to regulate this 

area b/c ‘intrastate rates affect interstate rates’.

     Shreveport Rate Cases: SC upheld ICC’s right to regulate intrastate transportation charges, at least of 

interstate carriers b/c close & substantial relation to interstate traffic. “substantial econ. 

effect” upon interstate comm. (ultimate obj. was protection of interstate commerce).

· can regulate among & b/w b/c it would change interstate rates = Functional Reason
     1929: Stock Market Crash & Great Depression: thought big business & big govt. had failed.       =FDR: 

curbs big business & stars regulating the economy “alphabet soup” days – regulated economy w/a 

vengeance

     =SC struck back & invalidated key parts of New Deal legislation  (NRA- natl. recovery act)                  

Govt. labor & business would cooperate & rest of country would lose out (b/c NRA)

B. The Roosevelt Court Plan: b/c SC striking down reform bills = FDR’s Response (to get at SC)


  -Schechter Poultry:  NIRA (Natl. Ind. Recovery Act) held unconstitutional by SC as not in 

         stream of commerce b/c interstate transactions ended when shipments reached S’s nyc 

         slaughterhouses (did not effect commerce: S’s wage & price policies)

   -Carter Coal Case: (another blow to the New Deal): held Coal Consv. Act which set max. hrs & 

         min. wages as unconstitutional. SC found distinction b/w production (local) & commerce.

  -“Court-packing plan” Roosevelt’s counterattack v. aged & inform judges. 

         proposal to appoint addtl. fed. judge  for each one that was over 70 and served 10+ yrs.


(to apply to all levels of federal judiciary w/max. of 15 SC justices)

         plan defeated – b/c huge controversy that Cong/Pres. would in effect interpret Constitution

        effect: Roosevelt “lost the battle but won the war” & w/in 4 yrs. replaced 7 justices.

         = dramatical reversal in the courts view: incr. govt. reg. over economic matters.

  -West Coast Hotel: (SC upheld key legislation = signal from SC to Pres. that start mending ways)


-Roberts changed sides to join liberals = switch in time than saved 9 (vote) (1937)


=signals more receptive to liberal legislation.

C. The Post-Depression Commerce Power: modern trend in SC Commerce Clause analysis showed a greater willingness to defer to legislative decisions. SC will uphold commerce-based laws if activity being regulated “substantially effects” interstate commerce.  (v. is commerce)

i. Jones & Laughlin Case: SC upheld Natl. Labor Relations Act  of 1935 = Functional Reason b/c no one else can reg. NLRA (& 75% of J&L’s steel left PA)

· should SC be engaged in Functional explanations? (v. linguistic/historical?)    =YES, otherwise would let this country due by adhering too closely to ling/hist. Reasons

· -if states feel like fed. is taking away their power, can strike back = electors from states(
ii. Darby: police power regulations (general welfare): commerce-prohibiting technique = reverses Child Labor Case (Hammer) -min. wage/max. hour regulations upheld (for employees engaged in production of goods for interstate commerce) (prohibited shipment of the goods, made a crime to employ)

iii. Wickard: perhaps the most far reaching ex. of Commerce Clause auth. over intrastate activity Agric. Adj. Act – farmer grew own wheat to feed his livestock = Govt. can regulate this.-ultimate slippery slope (Jackson, J. – “if Govt can reg. agric. in the mass, then it can regulate everything that effects that mass” = sure his wheat didn’t effect anything, but if 1million farmers doing this = would screw up the govt. plans. have to be able to reg. smallest.

· “cumulative effect” principle, upheld the Act, even as applied to home-consumed wheat b/c what is grown & used at home, is not bought in commerce. P’s own effect may be trivial, but taken together w/that of others similarly situated = is far from trivial

· Test: if the cumulative impact of these trivial things is so large that it could be regulated by Cong. under commerce = then Cong. should be able to regulate the little things.


           (-can Cong. regulate divorce? No. why not, effects commerce? no diff. b/w divorce & 

agriculture? & cumulative effects of each is monstrous. (Cong. No power to regulate 

family matters, education,…

D. Civil Rights Act of 1964: 

i. Background: large-scale segregation in mid-20th Century. South trying to keep Blacks down (Black Codes: could not vote, make K’s, hold prop, office)


       (1876 – Great Compromise: Repub. Hayes made deal w/S. to withdraw Union troops to get 

S. votes & be elected Pres. = in effect to turn S. over to Segregationists  = Jim Crow laws 

= blacks had formal rights, but syst. of segregation that kept them out of American Soc.)


       1876-1930’s = very little outcry v. segregation


       1930’s – the world changed, became apparent that Am. promise could not be recd by 10% pop


     
intellectuals & Houston, NAACP  shifted sides & mounted massive attack on segregation


       1960’s – began eliminating formal barriers in equality, but stigma of segregation persisted


esp. in Southern & border states (MD)



Congress refused to deal w/this problem / SC dealt w/ some extent – still major problem


       1963 – following JFK’s assassination = 3 things:


          1) Kennedy became a martyr & became assoc. w/civil rights


          2) Johnson became Pres. – Civil Rights Activist


          3) Southern resistance became stronger & more violent



   -filibuster in Senate (S. Sen. would talk & talk / closure – to stop)

ii. Civil Rights Act: 2nd greatest statute in Am. hist. (picks up after 1866)

1. -forbids discrim. in education, hospitals, employment… (on race, relig., natl. origin, sex)

2.  Cong. Has power to regulate private discrimination (  14th Amendment §5: gives Cong. authority to pass legislation necc. to enforce this article.

a) but Cong. refused to use it a basis b/c it was not clear that it provided a good basis for attacking private discrimination by Cong.   (-prob. looks like cared about Civil Rights too much (
b) Commerce Clause used as justification = as it applies to interstate commerce(look like worried about econ. effects of the act & law prof. advised Cong. this was a better vehicle to uphold the Act)  -SC did everything in its power to test the validity  (suits filed the next day to SC)

iii. Heart of Atlanta Hotel v. US (1964)

1. Facts: P was a motel which refused to rent rooms to blacks. high volume of interstate traffic – 75% (solicits through advertising, etc… Title II-Civil Rights Act of 1964: no discrimination in any inn, hotel…affects commerce per se..
2. Issue:  Constitutionality of Civ. Rights Act as applies to these facts.

3. Holding:  the motel could constitutionally be reached by Act under the Commerce Clause

4. Reasoning:  Act based on the Equal Protection Clause and the Commerce Clause.-burdens discrimination placed on interstate commerce (people are increasingly mobile)
5. -Test: whether the activity sought to be regulated is “commerce which concerns more states than one” and has a real and substantial relation to the national interest.

6. Class:  Clark, J. from Texas (Racist state) wrote the opinion for the SC ((impt. b/c good old boy)  -SC upholds CRA as constitutional = interstate commerce -minorities in Ga. will have no place to stay = intimidates interstate travel (treat like dirt)  -look at cumulative effect test under Wickard = adds up to major econ. problem.

· Note: all education/segregation cases were unanimous – had to be or else would wait till court changed and bring back to overturn (would have given the South hope).

iv. Katzenbach v. McClung (1964)

1. Facts:  Ollie’s BBQ Rest refused to serve Negroes in violation of the CRA of 1964. 46% of it’s food bought through interstate commerce.

2. Holding: Act upheld (same as above). racial discrim. in Rests. has a direct & adverse effect on the free flow of interstate commerce…

3. Class:  ((above 2 very easy interstate commerce matters) Sullivan v. Little Rock CC: had 2 vending machines (stuff sold from out-of-state) but upheld b/c under Wickard if every Country Club did this…
· Old School: think something to New Deal and limit on Cong. power under Commerce Clause.  

· New School: ( no limits on Commerce Clause unless mentioned elsewhere in Constitution. ( Until Lopez.

v. US v. Lopez (1995)   (( BR THINKS DECIDED WRONG, thinks SC stupid in this case) (the Ct, for the 1st time in 60 yrs. invalidated a federal statute on the grounds that it was beyond Congress’ Commerce power.

1. Facts:  Gun-Free School Zone Act of 1990: fed. offense for anyone to knowingly possess a fire-arm in a school zone. Lopez, a 12th grader, convicted in fed. dist. ct. of violating the act for knowingly possessing a concealed handgun and bullets at his high school in San Antonio. Why Feds? v. State? b/c state prosecutors would plead it down; Feds would put ‘em away.

2. Holding: the Act exceeds the authority of Cong. to regulate Commerce…among the several States.

3. Reasoning:  The Act neither regulates commercial activity nor contains a requirement that the possession be connected in any way to interstate commerce.

4. Notes:

· 3 categories (broad) of activity that Cong. may regulate under its commerce power:

· regulate the use of channels of interstate commerce

· regulate & protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities

· regulate those activities having a substantial relation to interstate commerce  ie: those activities that substantially effect interstate commerce…

5. Majority:

Reinquist: criminal statute has nothing to do w/commerce; Govt. is reaching & by reasoning would start to regulate any activity that it found was related to the   economic productivity of individual. citizens (family law)  -needs to be a   “substantial relationship”  (rational connection)

Kennedy, O’Connor: separation of powers; two distinct spheres of govt (Fed/State)    & cannot interfere or boundaries would blur an political responsibility would become illusory  (result = inability to hold either branch answerable  to citizens), -not for Cong. to regulate educ. -10th Amendment arg. -“significant connection” – meaningless b/c can be whatever they want. ( -lower courts have read this to be the controlling opinion b/c easier to uphold  (lowest common denominator of Maj. analysis) & less radical.

Thomas:  “commerce” traditionally = buying, selling, transporting…-intrastate commerce in Gibbons (intra that never effects inter = not reg. by Cong.)

6. Dissent: argues a rational basis for finding s significant connection b/w gun-related school violence and interstate commerce. (through effect on quality of education) 

Breyer:  (classic middle-man)  Education is Big Business & guns interfere w/that business. “rational basis” for regulating interstate commerce  (affecting school atmosphere) = cumulatively big business (huge amts. $) = potential for harm = Govt. can regulate.(Everything can be regulated under Breyer’s opinion  (per Reinquist & Wickard test)

7. Class: Breyer is Wrong. WHY? 

· (-IF YOU CANNOT PREDICT WHETHER YOUR BEHAVIOR CONFORMS TO THE LAW = IT IS NOT LAW    (you have to draw the line Somewhere) -lots of failed attempts: substantially rel. v. related, inter/intra-state, slippery slope…)

· (( -Therefore if the is some limit to the Commerce Clause and we can’t predict what it is…is it law?  NO.    (No one can come up w/a test   -good faith determination)
· Congressional Oath: to uphold the Constitution  (=is authority b/c Cong. passed the law)

· SC can’t just disregard Congressional finding in is clearly wrong b/c cannot always be 2nd guessed by SC every time they say something (separation of powers)

· WE ARE THE CHECK – w/our votes
· why do we keep the States alive?   (besides as administrative units b/c noth. to do w/Lopez)  -vital role in the scheme of government: Fear of Tyranny. = states serve as counterweights (states liked gun rule b/c took pressure off the state courts & tougher in Fed. Cts.)

· (ANY REASON FOR LIMIT ON COMMERCE CLAUSE POWER? NO. (nobody cares)

· -in McCulloch, Marshall gave Fed Govt lots of powers – not lim. to those enumerated,  rather those “reasonably necessary” (never thought would go to limit though)

· Gibbons(Lopez = Ct. trying to deal w/the limit (
· Wickard( gave up b/c NO LIMIT 
· 1982 – notion began that states may have some rights v. Federal Govt.  (no reason why, no good test predictable to apply) = such a test is impossible to establish.

· What harm in permitting Fed. gov. to have unlimited power?  untriable power? states won’t be ovverrun! -states can fight back  (no standard edu. b/c tch. union pwrful) on big stuff? regulation wouldn’t hurt  (maybe only on small stuff –55mph in MT v. MD) -What is lost if Fed. Govt. can’t regulate all?-securities, anti-trust, social security ( regulatory scheme  1933-38

· ( We NEED central regulation.   (look at regulated stock market – doing best in world)-state prosecutors & judges want more federal help! regulation makes it work. 

· (Lopez: SC meant to “fire a shot across Congresses bow” = warning shot-saying to Cong.: “hey, be more careful” – don’t just pass any old statute that trumps states rights (see Ken. op.= enough is enough), not going to rubber stamp everything.  (but can’t enshrine states as they were in 1789 = it would all go. = ( -Lopez may be more than a shot = it opened the door ( (look at new opinions)Thomas – goes back to 1789 but w/stare decisis.  what would framers have said about Lopez? states administrative  The world has changed since then ( we need to look at today’s world. (
· Holding: There is a test, but we don’t know what it is.  (can’t figure it out)

Ancillary Powers

A. The Taxing Power  (indep. Federal power) – law is about economics (  

a. Congress can tax anything it wants to (  The real Q: Cong. power under Taxing Clause = Unlimited (almost) (
1. gives Congress a far-reaching ability to tax in order to raise revenue.

2. Congress may also regulate via taxation (even if regulation is primary motive) – it just needs to raise SOME revenue.

b. Sonzinsky v. US (1937)    ( tax to deter activity
1. Facts: P convicted in violation of Act (didn’t pay tax)

2. Issue: whether Natl. Firearms Act of 1934 which imposes a $200 annual license tax on dealers in firearms, is a constitutional exercise of the legislative power of Congress.

3. Holding: the tax produces some revenue and is therefore constitutional
4. Reasoning: Ct. says that every tax is in some regulatory but won’t speculate as to leg. intent.

5. Notes: is legislative purpose here to regulate rather than tax? seems to try & deter which would be a regulation beyond congressional power.

· Regulatory Effect: nearly any measure enacted in the form of a tax will have at least incidental regulatory effect.  -Disguised regulation (if Cong. cannot reach directly – ie: purely local subj. matter)

c. US v. Ptasynski (1983)  ( tax unfair? no. 

1. Facts: Crude Oil Winfall Profit Tax of 1980 imposed a federal tax on oil produced, but contained an exception for “exempt Alaskan oil” which covered about 20% of Alaskan oil.

2. Holding: not a violation of Uniformity Clause: “federal taxes shall be uniform throughout the US”

3. Reasoning: classification is const. b/c encourages exploration and prod. of oil. (and have higher costs)

4. Notes:

· Uniform Indirect Taxes: Art I §8 requires that “all duties, imports, and excises shall be uniform throughout the United States…”only means the tax structure may not discrim. among the states; it does not matter that specific indiv. are not taxed uniformly. applies to indirect taxes = which tax an activity.

· Direct Taxes: Art I§2 means revenue produced by each state must be proportional to their #’s. 

· No duty on Exports.

B.  The Spending Power      -very broad

· Art I §8  gives Congress power  “to lay and collect taxes…to pay the debts and provide for the common Defense and General Welfare of the United States…”. = linked to power to tax.

a) US v. Butler (1936)  -prior to 1936 not clear whether Cong. could spend for whatever purpose it wished  (so long as general welfare being served) or could only spend in order to carry out one of the other enumerated powers in Art I §8.

a) Facts:  Q’d validity of AAA which sought to raise farm prices by cutting back ag. production  -Sec. of Ag. could K w/farmers to reduce acreage in return for benefit payments -payed from a gen. fund by imposition of “processing tax” of the commodity 

b) Holding:  AAA tax/benefit unconstitutional

c) Reasoning:  Cong. has no power to regulate for purpose of providing for the “general welfare”  -may only spend & tax for “gen. welfare”

1. not enumerated right – says nothing about control agricultural  production =Linguistic Reason. Separate Spending power for general welfare-cannot regulate in a particular area merely on the ground that it is thereby providing for the general welfare  (only taxing & spending for gen. welfare – not regulating)

2.  “the act invades the reserved rights of the states”  (taking away States rights) -SC concluded Cong. had no rights to regulate areas of essentially local control.(ie: b/c cong. canot directly regulate agriculural prod., it could also not coercively purchase (compliance w/ regulatory scheme)

3. powers not granted are prohibited.

d) Dissent: rej. the maj’s distinction b/w condit-appropriations & spending premised upon K’s.-if cong. can const. make payments to farmers on condit. they reduce crop acreage, it was absurd to hold that the measure becomes unconst. b/c the farmer is req. to promise to 

reduce acreage)

· why not use commerce clause power? conditional spending power (Cong. can use $ to get its way w/state – give funding to do x)

e) Class: was spending power unlimited, or for General Welfare of US (Hamilton)

· SC: (Hamilton) = spend any way it wants, not hampered by 17 other powers.

b) Chas. C. Steward Machine Co. v. Davis (1937)     =Functional Reason.

a) Issue: charged law resulted in “coercion of the states” in violation of 10th Amendment.

b) Holding: upheld provision of the Social Security Act ’35 which allowed employers to rec a credit against a federal tax for any contribution to a state-enacted unemployment plan.

c) Reasoning:  SC abandoned distinction b/w “conditional appropriations” and appropriations requiring binding promises by the recipient (distinction made in Butler) (states have accepted & can repeal this at any time. -widespread unemployment due to depression & states unable to give the requisite relief. becoming a national problem and states needed help. (says P confused motive w/coercion) 

c) Helverling v. Davis (1937)

a) Reasoning: (1)old-age benefit provision of Soc. Sec. Act is valid b/c states do not have resources to deal w/this effectively lack resources necc. to finance such a program. (2)states fear that heavy taxation for this program will burden its residents and put them in position of economic disadvantage as compared w/other states. (migrate) -only federal govt. can serve the interests of all in this sit. = Functional Reason.
  The Impact of Federal Grants to the States: estimated 23% of state’s budget from federal govt. 

d) Buckley v. Valeo (1976)

a) Facts:  Sect. H of Federal Election Campaign Act estab. Pres. Elec. Campaign Fund financed from general revenues in amt. designated ($1 pp). Is contrary to gen. Welfare Clause? Holding: no.

b) Reasoning: General Welfare Clause a grant of power, not limit. 

c) Class: Berger is Wrong when says ‘general welfare’ is a grant of power (not limitation)-“necessary & proper” under McCulloch was limiting, not expanding. (stupid()  -prob. b/c got to holding 1st = wrong.

· Congress can condition $ to states to get them to do something  (eg: highway $)   -upheld until Helverling v. Davis  (SC thinks protecting states from coercion – says needs to be a real “link”)

· -what if Fed. Govt. told MD that if it wanted Hwy $, it would need to ban firearms?  (= is constitutional b/c involves consent  (where BR thinks Davis went wrong – it is constitutional b/c the states can resist if they want to.  ie: can still maintain highways (states just may have to raise own revenue)   = Free Will. 

C.  War and Treaty Powers: 

· War power:

·  Art I § 8: Cong. Powers: to declare war, tax and spend for natl. defense, raise and support armies, provide & maintain a navy.

·  Art II § 2: Exec. Powers: commander-in-chief of the armed forces…

· Treaty power:

· Congress:  the power to regulate commerce w/foreign nations, to estab. uniform rule of   naturalization, to define & punish piracies and felonies committed on the high seas…

· Pres. can make a treaty but must be ratified by 2/3 the Senate. Art II § 2
· Limitation of States rights in Constitution:  Art I § 10:


      -no state shall enter into a treaty, alliance, confederation…


      -nor, w/o the consent of Congress, lay any imposts or duties on imports or exports…


      -nor, w/o the consent of Congress, keep “troops or ships of war” in time of peace


      -nor engage in war unless actually invaded or in imminent danger thereof.

· whether Cong. can restrict the powers of the president? Sutherland, J: “foreign relation powers of president independent of powers in Const.”

e) US v. Curtiss-Wright Export Corp. (1936)    =Functional Reason
a. Facts: by Joint Resolution Cong. authorized Pres. to embargo the sale of arms to countries engaged in armed conflict in the Chaco (Bolivia & Paraguay  were) C-W contested validity of embargo on the grounds that the Joint  Resolution attempted an unconstitutional delegation of legislative power to the Pres. 

b. Holding: SC rejected the arg. held there are fundamental differences b/w the powers of the fed. govt. in respect of foreign/external affairs and those in respect of domestic/internal affairs.

c. Reasoning: enumerated & implied powers from Const. true in respect to internal affairs only.  -states never possessed international powers = to Fed. Govt.

f) Woods v. Cloyd W. Miller Co. (1948)   = Functional Reason 


a) Facts: during WWII no new houses built in US = competition huge = pressure on prices.=Congress responded w/wage, price, & rent controls -appellee incr. rent 40-60% in violation of the Act.

b) Issue: constitutionality of Housing & Rent Act of 1947 (by which Cong. sought to impose rent controls b/c of post-war housing shortage)

c) Holding: the war power sustains this litigation. even though actual combat had terminated, a state of war still technically existed.


d) Reasoning: The shortage directly resulted from the war, therefore Cong. could act to combat the shortage, under its power to take all “necc & proper” steps to enforce an enumerated power. –

· war powers include power to remedy the evils which have arisen and continues for duration of the emergency.  not necc. end w/cessation of hostilities.  (Jackson, J: (concurring) (he was a prosecutor at Nuremberg = very cautious w/war powers; very impt. to him not to abuse them)

· International Agreements  -Federal Law Rules over State Law – Supremacy Clause.

· Later Legislation Controls   (Federal law v. Treaty): “the second act of a sovereign controls”
g) Hauenstein v. Lynham  (1880)

a) Facts: H dies in Va., intestate. Proceed to sale of estate claimed by heirs (Swiss citizens)Va law says no aliens qualified to inherit property in the state.  US treaty w/ Switz. =in this sit. alien-heirs should be permitted to sell prop. & keep proceeds.

b) Issue: Va. Cts. decided against the heirs.

c) Holding:  the treaty is guaranteed by the Constitution, the “supreme law of the land”

· Fed. law trumps state law where treaties are concerned.
· Congressional Legislation Inconsistent with a Treaty

· a treaty that manifests an intention to become effective as domestic law supersedes inconsistent  provisions of earlier acts of Congress as well as inconsistent state laws.  however, subsequent Cong. leg. will be given effect even though inconsistent w/a prior treaty.  (=last expression of the sovereign will must control. –whichever enacted later)


· even though a subject area might not otherwise be w/in congressional control, if it falls w/in the scope of an otherwise valid treaty, it will be valid as a “necc. & proper means” of exercising the treaty power.-it will also be binding on the states. (under Supremacy Clause)

h) Missouri v. Holland (1920)

a. Facts: 1)Cong. attempts to reg. the killing of migratory birds w/in US. this statute struck down (not w/in scope of power)    2)then Migratory Bird Treaty Act b/w US & Britain (1918) to unprotected rare birds on verge of extermination on way to Canada

b. Holding: the treaty and regulations are valid, and do not violate any state’s 10th Amendment rights.
c. Reasoning: treaties-supreme law of the land (Art 6); necc & proper means to uphold (Art 1 §8).
d. Notes: SC says nothing in Const. that reqs. govt, to sit by and watch while a food supply is cut off and the protectors of forests & crops (the birds too) are destroyed. can’t rely on states.

e. Class: Held – Federal Law Controls = controls inconsistent state legislation. Impt w/ foreign relations
i) US v. Belmont (1937)

a. Facts: FDR signed agreement where US recog. USSR & restored commercial relations.  assigned to US its claims v. Am.’s who held funds of Rus. co.’s whose assets were confiscated by Soviets after revolution. -US brought axn (based on above) to recover from Russ. Co. who had dep w/ NY banker. 

b. Holding: Supremacy of the treaty over state law.  Treaty Power overrode everything else.  States could not act inconsistently w/treaty – even if not a treaty, but a Pres. agreement.

c. Reasoning: complete power over intl. affairs is in the Natl. Govt. and is not/cannot be subject to any curtailment or interference on the part of the several states.

j) US v. Pink (1942)

a. “a treaty is a “Law of the Land” under the Supremacy Clause (Art. 6 Cl. 2)

· if state action could defeat or alter foreign policy = serious consequences

k) Reid v. Covert (1957)

a. Facts: Mrs. Covert killed her husband, a sergeant at US air base in England. (Mrs. Smith in Japan)-her court-martial was challenged on the ground that it violated the guaranties of indictment and trial by jury (Art III and 5th Amendment)

b. Issue: exec. agreement b/w US & UK permitted US military Cts. to exercise exclusive jurisdiction over offenses committed in UK by American servicemen or dependents.

· Whether Treaty Powers can override Constitution?

c. Holding: convictions reversed b/c not in accord w/Constitution

d. Reasoning: a treaty may not violate any distinct constitutional prohibitions or guarantees. although not in Const., would be contrary to intent.

e. Class: SC split 4/4 on whether treaty power entered into w/ Britain overrides Constitution.  -Art 6: Supremacy Clause – Linguistic argument: “and all treaties shall be the Supreme law of the land” – it linguistically follows a semi-colon  (  (= provides a separation) [when you have indep. clauses set-off by semi-colons = counter-linguistic argument] substantive problem? there has to be an overriding power over everything = Constitution 

The Property Power  - Congress has the power to administer the property it owns.

1. Kleppe v. New Mexico (1976)

a) Facts: Act (1971): to protect all unbranded and unclaimed horses and burros on U.S. public lands Livestock Board (NM) rounded ‘em up & sold at public auction. BLM asserted juris. under Act and demanded the recover of the animals (to public land)

b) Issue: whether Congress exceeded its powers under the Constitution in enacting the Wild Free-Roaming Horses and Burros Act?

c) Holding: No.

d) Reasoning: Property Clause – “Cong. shall have Power to dispose of and make all needful rules & regulations respecting the Territory or other Property belonging to the US” (Art IV §3,cl 2)

1. Cong. gets to determine what is needful & respecting. (w/o limitations) -lands include wildlife living thereon.

e) Class: practically, this is very important b/c if you do something on Federal land = Federal  Jurisdiction = Federal Law Applies.  (normally state law b/c Erie?) -Reverse Erie: Federal courts will adopt state law only to fill in the gaps in Federal Law.

Other Federal Powers

       Fiscal Powers

1. Norman v. Baltimore & Ohio Railroad Co. (1935)  “gold clause” case

a) Facts: Joint Resolution in 1933 took us off the ‘gold standard’  (before could redeem $ for gold). gold standard kept us from having inflation, but it needed to be scrapped b/c of deficit spending during depression (to pull us out)   -Contracts had been entered into in anticipation of us going off of the ‘gold standard’ (eg: landlord wanted rent paid in gold, when go to Fed. Reserve = can’t get gold) =gold clauses suspended & no longer enforceable.

b) Issue: Q of power of Cong. to estab. a monetary system

c) Holding: power over currency vested in Cong. (not states). -SC says up to Federal govt. to have one & only currency throughout the country, uniform. (impt. b/c one state otherwise could enforce the gold clause & next one wouldn’t) =abolition of gold clause was constitutional.

d) Reasoning: Cong. has power to coin $, regulate the value thereof; necc. & proper clause, aggregate powers of Cong.,  (functional reason to make sure currency uniform)

       Naturalization: (Art I §8 cl. 4): “uniform rule of naturalization” = vested exclusively in Cong.

      Regulation of Aliens


-states have virtually no rights over aliens


-aliens have no rights whatsoever, no matter what  (in theory, not practice)

2. Kleindienst v. Mandel (1972) 

a) Facts: SC upheld Attny. General’s refusal to waive statutory provision excluding aliens who advocate world communism & grant a visa to person invited to speak to Acad. mtg. in US.

· Holding:-the power to exclude aliens is “inherent in sovereignty, necc. to maintain normal international relations and defending country v. foreign encroachments and danger…”
· Class: Clear violation of 1st Amendment Rights & SC says “so what?”

       The Admiralty Power.   (Art. III §2) provides that “the judicial power shall extend…to all cases of 

admiralty and maritime jurisdiction…”

-places entire subject under national control (w/existing maritime law)

-gives power over Navigable waters even if not commerce.

Overview:

     McCulloch(
         -exploration of National powers under the Constitution


McCulloch – where SC reads grant of enumerated powers to include those helpful in carrying out 

       enumerated powers   (ie: bank is constitutional)    ( Gibbons v. Ogden ( Kleindienst
      = one unbroken story of Expansion of National powers 


-various tools used: property power, war power, etc…commerce power (most important)


-attempts to check have fallen short:


      (no one can come up w/a predictable check


-“it ain’t law if you don’t know what’s legal” (
      (states mean less & less

-power to counterbalance has to be exerted.

= for both Functional & Legal Process reasons it is very difficult to limit the growth of National 

       power.  (does Lopez change that? BR hopes not, but could…will be a failed attempt)

     Future:

         States will lose power & so will the Federal Govt. 

         power passing to Multi-National Organizations & no choice but for us to join and wok w/these groups

    
to further not only our goals, but people in general.

       =We Will Surrender Sovereignty.   (the modern world is shrinking us)
JUDICIAL REVIEW

· The Legitimacy of Judicial Review

1.   The Constitutional Convention   (1787)

a) Virginia Plan by Edmund Randolph served as the basis for discussion/actions of delegates.

a. -8th Resolution: (checks and balances) gave veto to Exec., and review to Congress (judic?)

b. Madison’s notes:  

i. Useful to Judiciary: addtl. opportunity to defend itself v. Legislative encroachments.

ii. Useful to Executive: by inspiring addtl. confidence & firmness in exerting revisionary power.

iii. useful to Legislature: w/ valuable assistance in preserving consistency, conciseness, clarity & 

iv. technical propriety in the laws, qualities peculiary necessary.

v. Useful to Community at large: as addtl. check against a pursuit of unwise & unjust measures.

vi. thought if any gave too much power to exec, & judic. b/c fear of legislature (source of danger) 

2.  Marbury v. Madison (1803)

· which branch of the Federal Govt. shall have the final say in interpreting the Constitution? 

a) History/ Facts: Geo. Washington, factions fought; succ. By John Adams who managed to instill hatred in his party (then Fed, not Dem) = election of 1800 clear Feds. Going to lose = ‘vote  yourself in some spoils’ w/judgeships (created 16 new circuit judgeships – lifetime jobs) in hope that judges (Fed) would be obstacle to Repub. Program (Marbury was one of these Judges in DC)

b) Marshall- Sec. Of State (& Chief Justice), running behind on commissions (signed, never rec’d) Jefferson to be inaugurated next morning (courier Marshal’s bro) = commission lapsed -Jefferson refused to honor the appointments.  (he was Republican) -several would-be justices filed suit in SC (Marbury). Sought writ of mandamus  = Reps. Scared of this = they pass a law not permitting SC to sit in 1802, but eventually  Repubs. Give in & case called for hearing (known that Jefferson wanted to destroy the SC  b/c Fed.) = Marshall on a tight rope b/c Jefferson after him. (-writ of mandamus =writ to direct a govt. employee to do something.)

c) Issue:  Whether SC has the authority to say to Madison “deliver the commission to Marbury” ( -can SC 2nd guess actions of other officials? 2nd guess executive decisions? -but doesn’t do that; discretionary actions here for judges; polycentric decisions for jury. (can do polycentric decs. In Conlaw, need workable tests)  -Ct. issues a rule: req. Madison to shew cause why mandamus should not be issued = shifts burden of proof to Madison (( Madison should not have sat in this case b/c 1. he was a key witness – he signed the commission; 2. His brother was the one who delivered it)

d)  Is mandamus proper remedy in this case? Yes. Can Mandamus be issued from this court?

e) Question of Judicial Review: precedent missing here – no real case law, not mentioned in the Constitution. & very weak case for judicial review w/ looking at Constitutional Convention (idea of giving SC a neg. voted down 3x) = (expected review to be the norm.

i. = Jud. Review at Convention:

1. meant Federal Review of State Courts

2. assumption that Courts would review b/c look to England.

ii.  (-Mylord Coke: “not under man, but under g-d and the law” = the law comes from Parliament and King could be restrained by legislative acts; “no man can be a judge in  his own case” = king cannot determine whether the law is a good one) (
iii. = whether Const.? = go ahead and do it & will be reviewed by SC if not Const.

iv. Is Judicial Review necessary to the functioning of American Govt? No. ( b/c: if Cong. Passes a bad law = judges won’t enforce & voted out of office.

v. =effective political check in the eyes of the framers (vote ‘em out & keep ‘em honest)

f) Holding:  if the SC identifies a conflict b/w a constitutional provision and a congressional statute, the Court has the authority (and the duty) to declare the statute unconstitutional and to refuse to enforce it.

· Constitution is Paramount: the very purpose of a written constitution is to establish a fundamental and paramount law. therefore any act of the legislature repugnant to the Constitution must be held VOID. 

· (Written Constitution:  b/c scared of tyranny. (Brits. Had unwritten till today compels Judicial Review b/c makes the legislature accountable & have to know what  the law is to know whether violated the Const.; but:  people can understand (any citizen should be able to tell if it is const. = voters tell, not the court)

· (Power Grab by Marshall here ((  (=usu. 10 yrs. To get a law declared Unconst.)

· Who Interprets: “it is emphatically the province and duty of the judicial department to say what the law is.” = the Court, not the legislature which must make a determination whether, in a particular case, an act of Congress is in conflict w/the Constitution. To deny the permissibility of jud.rev. of the const. of a congressional statute would be to say that the “courts must close their eyes on the constitution, and see only the law. this doct. would subvert the very foundation of all written constitutions.”  - Marshall.

· Marshals “oath” argument: ( why should it just bind judges specially? Cong. & Govt. officials take the same oath!

· ( once commission signed it is made when seal affixed by sec of state; why used mailbox rule instead of delivery rule? Mailbox rule supports this part of the holding. Delivery rule would make more sense though – but NOT USED b/c would’ve had no case & couldn’t bring up virtues of judicial review.    (legal right = one the court will enforce ()

g) Reasoning:  

i. 1st: Right to Commission: Marbury (& others) did become entitled to their commissions once they were signed by the President (and sealed by sec. of state = Marshall).
-why? b/c says so in Art II §2 of Constitution

ii. 2nd: Remedy:  -why? –indiv. claim to protection of the laws is a duty of govt. -M distinguishes b/w political acts (not reviewable by the courts) & acts specifically required by law (are reviewable) Failure to deliver commissions fell into this latter category.

iii.   3rd: Mandamus not allowed:  



a) nature of the writ:



b) the power of this court: 

h) Notes: 

· does §13 of Judicial Act of 1789 give SC original or appellate jurisdiction in mandamus cases?   Could be either. Appellate b/c clearer; Original b/c “;” (when have comma, separate individual clauses w/a semi-colon. = linguistically preferable b/c would use a period to break up for original jurisdiction). Function: why would Cong. Want to give SC one or other?

·  (=Not efficient if only SC could issue writ of mandamus ( = appellate juris.

· -Art III § 2: gives SC mandamus if Congress grants…“in all other cases before mentioned, the SC shall have appellate juris of law and fact (only) with such exceptions…as Cong. Shall make”

· -“of law & fact” - Exception Clause = Cong. Can only make exceptions about law &  fact, no other including mandamus

· (=functionally, framers worried could swamp the SC (=danger of being too crowded to deal w/case load) 1st Congress should get a lot of weight w/ this act of 1789.  But Marshall Doesn’t give = Power Grab by SC (he misconstrued § 13 of Judic. Act)                      ((Note: when have 2 possible construction problems = go w/the one that does not raise constitutional issues)

· Q: whether notion of Jud Rev compels notion that SC is final arbitrator of the Constitution?

        Cooper v. Aaron: opinion to desegregate AR schools by all 9 justices = show unity.

    
(best example of courts holding act unconstitutional) = Court protecting terf from other 

players – here from Cong. & Pres. Invading Judic. Powers = v. strong arg. ((
(diff. Than b/w Cong & Pres b/c can duke it out & negotiate) (
how does Cong. Pres. Control SC? Appointments (avg. 2.3 yrs per)=glacial change, 

salary (can’t lower)?

· Does SC have UNCHECKED power? Yes b/c ha final say on what const. Is. (( what’s wrong w/that? (  (have mostly absolute power)
· CHECKS ON SC:  mostly theoretical checks

       1. Have to have a majority 

  
       2. have no police force/no army 

 
       3. power of public opinion / public accountability  

       4. Integrity  

       5. SC justices all lawyers = v. conservative training (can’t go far on limb)

       6. SC’s opinion not always rec’d well  (& concerned about place in history)

-peer pressure, law review articles, professors, public op….

· Is judicial review necessary to a democratic society? Nobody knows. (none in UK) – harder to tell in small homogeneous societies, needed in more diverse societies. 

Scope of Congressional Power over the Jurisdiction of  Lower Federal Courts
1. to what extent may Congress curtail the jurisdiction of the SC? or of lower Federal Courts?

· Art III § 1: gave Congress the power to create inferior Federal Courts. (there doesn’t need to be lower Fed. Cts. If none, judicial power would be in SC – but couldn’t handle the workload = would have to be in State courts) (until 1876 no general federal Q Jurisdiction) ( if judical power in state courts – system could not work w/o judicial review b/c NEED UNIFORMITY.

· Art III § 2  gives SC only limited jurisdiction (Cong. may make the exceptions to app. juris)

a) Ex Parte McCardle  (1868)

i. Facts: Mc (owned a newpaper – libel v. govt) imprisoned by a military govt. imposed by Cong. as part of Post-Civil War Reconstruction.  -M brought habeus corpus action in Fed. Circuit Ct., charging Reconstr. Act unconstitutional. (Ct. rejected his claim) -Mc appealed under 1867 Congressional statute, auth. grant of habeus corpus by fed cir. cts. as  well as auth. appeal to SC in such cases.-before SC handed down its decision, Cong. repealed Act of 1867 (allowing appeals to SC)   =Cong. did this out of fear that SC would decide Mc & any other habeus corpus case.  

ii. Holding: confirmed Cong. has some power to control the boundaries of SC’s appellate jurisdiction -upheld Cong’s restriction of Courts jurisdiction

iii. Reasoning: appellate juris. of SC is conferred “w/such exceptions and under such regulations as Congress shall make”.  (this limitation was an exception = no jurisdiction to decide the case)

iv. Notes:  right withdrawn only on right to hear appeals (not original petition for habeus corpus)   -limited significance: does not stand that Cong can strip right to hear habeus corpus appeals

v. Class: original writ of HC – made it seem like on Cong. side. McCardle just used the wrong statute!  Should have gone to a lower court and gotten appellate jurisdiction. (if had gone to DC district court and gotten a writ of mandamus, it would be appealed to SC)

b) US v. Klein  (1872): Congress does not have unlimited power to tamper w/SC appellate juris. 

i. Facts: K sued in the Ct. of claims under a federal statute allowing citizens who had abandoned property in areas of rebellion during the Civ. War to recover comp. for it, if pass loyalty requirement. K won holding that a general pres. pardon satisfied req. that he need not have been a supporter of the Confed.  -before govt. appeal heard in SC, Cong. passed statute that pres. pardon would show the  opposite (that claimaint had supported the Confed.) & Ct. of Claims & SC w/o juris. to deicde cases where a pardon had been granted. 

ii. Holding: SC struck down the statute as unconstitutional  (on the grounds that it violated the separation of powers and invaded the judicial function.)-unconst. on how Ct. should decide issue of fact & denying effect of pres. pardon. 

iii. Reasoning: Cong. used as a “means to an end”  -any jurisdictional limitation must be neutral. 

Congressional Power over SC Jurisdiction under the Exceptions Clause

· If state were to cut off abortion rights – abortion would be illegal under statutory law but legal under Roe v. Wade (constitutional decision); lower courts would have to apply Roe v. Wade b/c Constitution supreme. ( if SC lost jurisdiction to review lower ct decisions regarding abortion, abortion law would be frozen – SC is the only one that can change the law of the land.  (in Aaron v. Cooper – Ct finalized that SC is final arbiter of Const.)

· Congress cannot get rid of SC b/c vested in Constitution

· SC today – review power over EVERY case involving Federal Question – discretionary review (Cert.). Need for uniformity so great that SC cannot be stripped of its jurisdiction (under Const, has to be given authority to review state and lower federal court decisions)

· Rooker-Feldman doctrine: never been the law of the country that lower federal courts can review state court decisions on appeal. If state court is to be reversed, must be by SC. 

THE JURISDICTION OF FEDERAL COURTS IN CONSTITUTIONAL CASES

Supreme Court Review of State Court Decisions

A.  History and Structure:

   Article III of the Constitution and Section 25 of the Judiciary Act of 1789
· Art III: extends federal judicial power to cases, among other things, “arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority”.

· When SC reviews decisions of State Ct is exercising appellate juris., not original juris. 

· SC’s appellate juris. may be limited as Cong. shall provide

· Judiciary Act of 1789: creation of lower federal courts:    SC’s appellate review of state ct. decisions limited to federal questions decided by state cts.

· =can review Constitutional issues, but not state law issues.  

         1. Martin v. Hunter’s Lessee  (1816)

f. Facts: Martin as successor to estate “confiscated” b/c British loyalist v. Hunter who acquired from VA when confiscated (his lessee).  Martin claimed b/c treaties of 1783 & 94: giving protection to Br. owned property. = issue of whether a particular VA statute conflicted w/a federal treaty.  -VA: if litigation commenced in state courts = up to the state to say whether the state action violated the federal constitution & SC had no right to review whatever conclusion the state court reached.
g. Issue: whether SC is constitutionally authorized to review constitutionality of state court decisions.

h. Holding: rejected VA Cts. views & held that SC could review the constitutionality of a decision by a state’s highest court.:

1. sovereignty argument rejected: b/c Const. cut-back on state sovereignty in many ways

2. Uniformity - importance and necessity of uniformity of decisions throughout the US-laws, treaties & constitution would be different in diff. states. 

i. Class: decision applied retroactively. WHY? retroactive power limits power of judges to make law. (if changed, people could be released from jail) Brings reality to decision making. 

j. If Martin had come out the other way, it would mean that State Supreme Courts would have veto power over SC. 

k. Why give SC power to review State Court Decisions?

1. State sovereignty expressly limited by original Constitution – States were not sovereign from the start. Are only sovereign in some respects (ie: police power).

2. possibility of abuse of reviewing power – all power is going to be abused, just a question of where it is to be vested – should be vested in SC b/c no interest or bias. 

3. Federalist #10 – Madison talking about how great national government is – conflicting interests of state to cancel each other out so national interest can emerge. 

The Current Jurisdiction of the Supreme Court to Review State Court Decisions

· certiorari – statute enacted in 1925 to require only 4 justices to vote to hear.

Issues of State Law in the Supreme Court: The Adequate and Independent State Ground 

       Supreme Court Review of State Court Decisions Upholding Claims of Federal Constitutional Right

1. Michigan v. Long  (1983)

a. Holding: Separate and Independent state ground if and only if state court says federal cases are not controlling precedent but only persuasive precedent. Need plain statement in its judgment or opinion that federal cases are being used only for purpose of guidance. 

b. Is this right? Solves uniformity problem. Solves Federalism problem b/c states know what to do. 

c. SC’s appellate jurisdiction exists only as provided by Congress.

d. Notes: rare to see State Constitutions giving more rights than US Constitution. 

2. Art III §2: 

a. the mere fact that a federal question is involved is not enough (regardless of hoe the court disposed of that question)

b. even if SC is entitled to review of a case, will generally adjudicate ONLY the FEDERAL ISSUES.  (otherwise would violate 10th Amendment). 

3. Independent & Adequate State Ground: Federal judiciary may only decide those cases presenting a “justiciable” controversy; no advisory opinions.  Suppose that state supreme court decision rested upon 2 grounds, each of which would have been sufficient to produce the same result – (1) a determination of the state statute does not violate the federal Constitution; and (2) a determination that , even if the state statute being attacked were invalid, the party attacking ot would lose the case anyway. In this case a SC determination that the state statute violated the US Constitution would have NO EFFECT upon the ultimate outcome of the case (since the party attacking would lose anyway) = the SC’s opinion, in effect, would be advisory. 

Procedural Requirements for Review: 

Justiciability: the court will not decide a case that is not a proper one for it to decide. (Way of making sure the stage is set for proper decision making) = the P must overcome a series of procedural obstacles generally called requirements of justiciability.

· Advisory Opinion – the federal courts may not issue opinions based on abstract or hypothetical questions. This stems from the fact that the Constitution limits federal court jurisdiction only to “cases and controversies”. (needs to be ripe & not moot)

· Standing – the federal courts may hear a case ONLY when the P has standing to assert his claim. By this, it means that the P must have a significant stake in the controversy.

· Requirement of “Injury in Fact”: that is, P must show that he himself has been injured in someway by the conduct he complained of.
· Federal Taxpayer and Citizen Suits: if P complains that he is a federal taxpayer and that his tax dollars are being spent by the federal govt. in an illegal way, P will usually not be found to have standing. Similarly, if P argues that she is a federal citizen, this fact will not give her standing to assert the govt. is behaving in an illegal or unconstitutional manner. Injury not different than anyone else) 
· Taxpayers may not challenge federal spending law unless they are injured in a way different from mass taxpayers; effectively removing taxpayer standing.
· Exception: spending involving religious organizations. (upheld involving taxpayer standing to challenge expenditure on federal funds in violation of establishment clause)
· Difference? In all other spending cases, either no harm to anyone or there will be someone who suffers kind of injury that sustains standing. 
· Claims that state has established church by giving $ different b/c it offends some people constitutionally. These people have no redress for their particular grievance if no standing to bring lawsuit.
· Three Requirements: Outside of taxpayer & citizen suits, there are 3 standing requirements P must meet: (1) he must show that he has suffered (or is likely to suffer an “injury in fact”; (2) the injury he is suffering must be concrete and “individualized”; (3) the action being challenged must be the “cause in fact” of the injury.
· If no injury = no remedy.  (courts serve to provide remedies)
· If no personal stake = decision may affect case/rights of people who do have stake.
· Organizations and Associations: are generally permitted to sue on behalf of their members, assuming that the members as individuals would have standing. 
· Rights of Third Persons: prevents litigants from asserting constitutional rights of 3rd parties not before the court. (exceptions: 1st Am. overbreadth) 
· Eg: suit brought by members of Congress challenging Constitutionality of line-item-veto alleging deprived tham of personal political influence. Tradeoffs made for them to get certain bills passed and now your line could get struck = more power to president. (pres. Can bargain w/ Congressman’s line to do something for him & will not strike out). = whoever’s line was struck – is the one w/standing (Only, not all of Congress). OR SC can argue not ripe b/c no immediate problem in front of them. Needs to be specific. Ripeness is better argument b/c based on precedent. 

· DO NOT DECIDE A CONSTITUTIONAL ISSUE UNTIL YOU HAVE TO.
· Mootness – is the events occurring after the filing have deprived the litigant of an ongoing stake in the controversy.  Although case may be ripe at time of beginning of controversy, now no controversy for the court to resolve. 

· Capable of repetition yet evading review. (Exception) 

· Ripeness – a case not yet “ripe”, and therefore undecidable in federal court, if it has not yet become sufficiently concrete to be easily adjudicated. Hard to judge w/o experience of the facts playing out. Whether there are enough facts & Immediacy to give it flavor it needs for justiciability. 

· Show pattern or practice – to make ripe if chances may be slim for repetition. 
· Ripeness as a way out of monitoring – (otherwise may have to watch police dept., etc…)

· Political Questions –  One that SC shouldn’t hear for political reasons. (eg: should US grant most favored nation status to China) 

· Commitment to another branch – Textually Demonstrative Commitment: not to the judiciary. (impeachment included – see below)

· Lack of Manageable Standards: to guide the judiciary.
· 1791 – after/during French Revolution, Jefferson write letter to John Jay (Chief Justice & wrote Federalist Papers) wanted to know whether Ct could answer a number of legal questions, Jay replied cannot.

·  No case & controversy – no individual stake in the outcome (may disrupt persons who really have a stake in controversy)

· may be too broad/not broad enough = tend to be worthless b/c no reality imposed (facts serve as reality check on the court, law gets interpreted through facts)

· Where does CL court get the power to declare a law? Authority to make law comes as function of deciding a real dispute. Must link to previous cases and provide rule that applies to later cases. (serve as explanation for later decision)

· Adversarial atmosphere – effective when it works well

· Advantage of advisory opinions – gets things resolved quickly.

· Baker v. Carr – leading reapportionment case. Districts in Texas split to protect his seat. (baconstrip reapportionment); can be racial issues to diminish black voting strengths through gerrymandering. SC decided justiciable & heard. 

· TEST: from Baker v. Carr – Ct. determined a series of factors, at least one of which must be present in order to make a non-justiciable political question. Each relates in some way to the separation of powers.

· Dates of Duration of Hostilities – (ie: if US kills after war is over = murder) when you have to know exactly the dates of something, the nation MUST speak in One Voice = Political Question. 

· Validity of Enactments – need unity of voice when deciding whether constitutional amendment: (1) can only be applied retroactively (2) do not need to decide today & not just retroactive. 

· Republican Form of Government – (Guarantee Clause) = representative form of Govt (chosen in some type of ballot box) SC can’t decide what a ‘Republican’ form of government is (who knows). (lack of judiacially discoverable and manageable standards)
· Foreign Relations – political Q’s can come into question in this area = is why govt has to speak in the same voice & at one time. (SC won’t 2nd guess unless something very serious going on) = NEED FOR A SINGLE UNIFIED VOICE. (=potentially embarrassing)

· Intentionally Demonstrative Constitutional Commitment – (eg: Powell v. McCormack ( Art 1 §5 “exclude a member w/ 2/3” = can only use qualifications set out in Constitution – Problem if case) = Commitment to another branch. (ie: to Congress or the President)

· Eg: Impeachment – the HoR’s decision to Impeach a President (other officer) and the Senate’s decision on whether to convict are not reviewable because these decisions are committed to those bodies by the Constitution. SC cannot even consider whether the grounds upon which he was convicted were truly a “high crimes and misdemeanor”.  (Problem: if the Cong. were to convict and SC ordered reinstatement, then hard to decide which President we are all bound to obey) – Nixon’s argument that Senate’s procedure for Impeachment was Unconstitutional – but SC can’t decide b/c political question. (Sole Power in Senate) ALSO process for adopting Constitutional Amendments also committed to Congress = non-justiciable question.   

· Think – (1) Separation of Powers principles (as a constitutional matter, the Court will not decide matters which it concludes are committed by the Const to other branches of govt for decision) & (2) Prudential Concerns (SC thinks unwise for it to decide the case)

· In Order NOT to be a Political Question = MUST NOT involve a potentially embarrassing confrontation between powers. Need to develop Judicially Manageable Standards ( A COURT MUST APPLY STANDARDS to show how its decision fits w/ the prior decisions and how future decisions should fit in. (ultimate fudge factor in our law = the Jury) = SC MUST LAY DOWN Judicially Manageable Standards. ( coming up w/a statement that not only related back to precedent, but provides future standards to judge situations. (eg: JMS for reapportionment = 1 person, 1 vote – doesn’t get much simpler)

· Impeachment – (Nixon v. US) – Fed. Judge took a bribe. Senate tired of hearing impeachment cases, appoint sub-committee (fact-finding). N argued that such a power non-delegable. (If Impeached = SC cannot review b/c laid out in Constitution; BUT if Impeached solely on Religious reasons = SC could review b/c clear abuse of power) JMS? If no line = no. (& SC will “punt” as did in Baker) = will rule on it if they have to, = don’t know where the line is but know which side they are on.  (SC never really spoke on Impeachment, but would have to If racial or religious reasons)

· Amendment Process – cannot rescind once you accept (K theory)

· NEED FOR NATION TO SPEAK IN ONE VOICE. (3rd thing)
· If court thinks something needs to be decided, it gets decided (results selective).

SEPARATION OF POWERS

The President’s Power to Determine National Policy

1. Youngstown Sheet & Tube v. Sawyer (the Steel Seizure Case) (1952)

a. Facts: 1950 Chinese Communist forces raided Korea, US entered & Then Steel workers decide they want more $$. Truman issues executive order seizing steel mills (in WWI, Wilson seized RR industry, never made it to court – accepted.) But this was fought – had hearing next morning, in SC in couple of months. 

b. Holding: Jackson, J: what happens when the president w/o direct statutory authority does something? (there are times where Pres has to act w/o auth of congress) = in absence of express Congressional action when time for it (express/nec implied auth) =                 3 Situations:

a. When President Acts Pursuant to an Express or Implied Authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate. = Express. (supported by strongest judicial presumptions & widest latitude of interpretations, burden of persuasion would rest heavily upon those who attack it)

b. When the President Acts in the Absence of either Congressional Grant or Denial of Authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and the Congress may have concurrent authority, or in which its distribution is uncertain. = He assumes independent powers and doesn’t answer to what they are at this moment because he doesn’t have to. 

c. When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter, = When Pres takes measures incompatible (=Classic example of Political Question which given & won’t resolve, but gives a great form of analysis = NO ANSWER BUT GREAT FORM OF ANALYSIS)

c. When can President act w/o authorization of Congress? 

i. National Emergency when Congress DOES NOT HAVE THE TIME TO ACT.

ii. Eg: during Gulf war, Congress had a resolution of support = didn’t expressly authorize, but supported =  Implicitly Authorized. 

d. Cannot trample Constitutional Rights = what’s the purpose of the Constitution if you throw it out when the going gets tough? You’re trying to defend it = when you need it the most. (may be some stretch in a real emergency, but no right to trample)

i. What about Japanese Concentration Camp case? (1944 – war functionally over, Japs destroyed) SC upheld = WRONG. B/c SC supposed to uphold the Constitution & DO THE RIGHT THING NO MATTER WHAT. (w/o regard to fear or favor)

   International Relations

   International Agreements:

1. Dames & Moore v. Regan (1981)

a. Facts: as part if the settlement of hostage situation, Carter took # of axns affecting claims of US creditors v. Iran. One of which was suspension of all K claims v. Iran in US courts; later to be arbitrated by international tribunal.

b. Issue: Whether suspensions w/in Pres. constitutional authority. Cong had never explicitly delegated Pres. the power to suspend such claims, it had impliedly authorized by a long history of acquiescing in similar Pres. conduct. Whether Pres had properly entered into settlement w/Iranian govt.

c. Holding: Carter’s axns upheld for the purpose of obtaining the release of US hostages from Iran.

d. Reasoning: Congress may sometimes be found to have impliedly acquiesced in the Pres.’s exercise of power in certain areas. When this happens  = tips balance in favor of of finding that the Pres. acted w/in scope of Const. authority. Limited Scope of this holding (not all claims). = Impliedly Okay. Congress doesn’t express it’s opinion either way. 

e. Notes: if Congress had said no & President vetoed & passed law (even if didn’t pass law) & cong. cannot repass over veto & SC Gave it weight? = Treats as Law = Violates Presentment Clause. (tricky point in use of legis. History)

i. Self Evident that Leg. History is worth ZERO. B/c to give effect to what gen. Ass did = treating it as though it is law. 
War and National Defense

1. Congress has the sole power to declare war. (Art I §8 cl. 11)

1. The Prize Cases (1863)  ((
d. Facts: Lincoln issued blockade of southern ports & seized merchant vessels and cargoes of foreign neutrals and residents of southern states. owners appealed.

e. Issue: whether Pres. had authority to institute a blockade of southern ports which neutrals were bound to respect. Not Auth. By Congress Yet. & ships condemned into prize courts. Is it okay to block ports w/o Cong auth?

f. Holding: Yes - if an emergency. President may commit our armed forces to repel a sudden attack upon the US.  held – Lincoln could blockade following southern attack on Ft. Sumter . (falls under Youngstown 1st Category = implied)

g. Reasoning: Pres. could resist any attack from a foreign nation; fact that came from w/in = ok.

h. Dissent:  Cong. alone can declare war & thus no war & thus no crime (ex post facto)

2. Mora v. McNamara (1967) – only get the dissent here
i. Facts: petitioners drafted & didn’t want to go to Vietnam = req. declaratory judgement that the present US military activity in there is “illegal” = Denied

j. Holding: Certiorari denied – not justiciable (?) – SC refuses to hear the case.

k. Notes: compare w/ Prize cases. Stupid for LBJ to draft middle & upper class into war b/c huge #’s of them vs. the war. 

       The Court and the Vietnam Controversy:

a. Vietnam – undeclared war, Cong never expressed any +/- towards the war (though gave medals of honor, $$, etc…to show support of the war) = Congresses continuing support of the war showed support of the war! In prize cases was very slow & Congress never stopped (incremental war = long time).

i. Did Congress really have a choce? No. doesn’t really have a choice in voting to send more $$ and arms when ½ million troops are on the ground. (much easier to abandon the blockade – no one hurt, nothing really lost)

ii. When Congress has time to act, it must act or it becomes unconstitutional. – not mush of a remedy to Congress, it can’t cut off appropriations, can’t impeach…

b. Was SC correct to pass on Vietnam War? Policy:

i. tension b/w Congress & President

ii. what if  SC said to LBJ to bring the boys home? (LBJ would have told them to shove it – they make their X now let them enforce it (only may have obeyed if looking for a way out)) (bad to undermine auth)

iii. SC working on racial relations, rewriting civpro, began working on women’s rights; ie: they had other things to deal with. (don’t want to risk all the good things they had)

1. but should have heard to uphold the Constitution and say what the law is. (leave behind political csns)

2. Courts are the moral authority & when lose moral authority = lose more authority.

c. SC generally tried to stay out of confrontations like this b/w Pres. & Cong. (usu. said not jusiciable)

Delegation of Legislative Power to the Executive:

· b/c Const. delegated “all legislative powers herein granted shall be vested in Cong…”, the SC derived the non-delegation doctrine: Congress may not const. delegate its legislative power to another branch of govt. (can still seek assistance) can delegate w/ legislation if have conformities.

    The Legislative Veto
1. Immigration and Naturalization Service v. Chada (1983)  ((
a. Facts: Art I § 8: gives Congress right to estab. rules of naturalization and, by implication, immigration. To allow someone to stay who should be deported = “private bill” by Congress. Cong delegated to Atty General w/ legislative veto over every decision granted by either house.vetoes Chada in H of R  -AG submits list to Judicial Committee & Cong. has a veto

b. Issue:  whether  the H of R’s issuance of the legislative veto itself constituted the exercise of legislative power. (b/c not all acts req. bicameral approval) = held as leg. power.

c. Holding: one-house legislative veto was unconstitutional b/c it violated both the Pres.’s  veto power and the bicameral structure of Congress.

d. Reasoning: struck down b/c violated 2 Const. requirements:

1) Presentment clause (Art I §7 cl. 2): requires every bill be presented to Pres. for his signature, so that he may have opp. to veto it.

2) violated bicameral requirement of Art I §§1,7 by which both houses must pass a bill before it can become law (here since can be exercised by only a single house)


  
 =Cong. could reverse Atty Gen’s decision only by passing a law, in Const manner.

e. Dissent: White & Renquist: a house’s use of leg. veto was simply not the functional equivalent of passing a law. it is very widespread in govt.; poor alt. choices. 

f. Class:  now to undo action of an administrative agency – both houses will have to pass the same bill & present to Pres. for a poss. veto.

8. Executive Branch (and Agencies) normally decides who can stay in US, and who is deported. 

a. if anyone can reverse = the Courts   

b. = very odd procedure here ( b/c in effect, Congress is exercising a judicial function.

c. why did Congress give itself the executive veto power? 

i. to get power/leverage in this situation

ii. concern at this time of an imperial presidency  (pres. has too much power) & Congress used means (Leg. veto was one) to limit his power.

d. why did the President sign the bill?-politics  (Leg. veto is accommodation b/w Pres. & Congress)

9. Why is this Unconstitutional?  

i. doesn’t follow bicameralism clause  = 2 houses

ii. violates Presentment Clause  - each bill must be presented to the Pres. for signature 

iii. not treated as legislation, but has effect of legislation  

iv. (( -Ex Post Facto violation? NO, B/C NOT CRIMINAL  (not Bill of Attainder b/c not directed at an individual. 


g. Chada is decided WRONG. –look at White.

i. Legislative veto came from the act itself – it delegated authority to the Legislature

ii. signed by the president & passed by both houses. (satisfied both bicameral & presentment clauses)

iii. delegates authority to Cong. to override AG in certain cases.

iv. too much delegation? probably not – look at other admin. agencies w/far more power.

v. White says this is a problem of allocation of power between Pres & Cong & let them duke it out. = absolutely correct.

2. Mistretta v. US (1989)

a. Facts: US Sentencing Commission, set up by Cong. to dev. mandatory guidelines that fed. judges would have to apply in setting sentences for fed. crimes. (3/7 members must be federal judges) P’s claim unconst. delegation of law-making power to Jud. Branch. (b/c not interpreting the law, rather making sentencing policy / separation of powers)

b. Holding: Congress has considerable flexibility in assigning to the Judicial Branch tasks that might be considered law-making ones where subject matter relates to the role of the courts. SC rejected claim (above) as an exception b/c role judges play in sentencing = should help.

c. Notes: b/c appellate court didn’t want to do the work (before guidelines) – very inconsistent.

d. Whether Federal Courts have the Independent power to promulgate rules that go in their own court room – what is the inherent authority to develop own rules? NO ONE KNOWS.

Appointment, Discharge, and Supervision of “Officers of the United States”

3. Morrison v. Olson (1988)   -who has right to remove officers? until 1988, seemed that if a purely executive officer had been app. by the Pres., Cong. may not limit Pres.’s right to remove. (Now, Cong. may limit so long as removal restrictions are not of “such a nature that they impede the Pres.’s ability to perform his constitutional duty.”

a. Facts: Statute req’d Atty. General to investigate any allegations of wrongdoing v. certain high officials of executive branch for violations of federal criminal laws. Then to report to Special Division to appoint special prosecutor if found “reasonable grounds to believe that further investigation is warranted…”. Once appointed, sp could only be removed by Atty. Gen. for  “good cause, physical disability, mental incapacity…”

b. Issue: whether Act conforms to separation of powers

c. Holding: (7/1) Neither the removal provisions nor act taken as a whole restrict Pres’s powers as to  violate separation-of-powers. Congress may limits Pres.’s right to remove

d. Reasoning: Appointments Clause (Art II) –impt. here. & Separation of Powers.

i. inferior officer: appointed by Pres alone, heads of depts., or by judiciary.

ii. principal officer: appointed by Pres w/Senate only

iii. seems functional.

Impeachment

· Art II §4: the Pres., VP, and all civil officers may be removed on impeachment for and conviction of  “treason, bribery, or other high crimes and misdemeanors”

· Art II §2: H of R “shall have the sole power of impeachment”

· Art II §3: Senate shall have “sole power to try all impeachments”

· grounds for impeachment are not limited to criminal offenses, but are acts that “undermine the integrity of government”

· judicial review is inappropriate b/c both the Const textually commits the issues to the House & Senate, and b/c those issues are not judicially manageable.

· Art III §1 – when can federal judges be removed? Must be impeached. (good behavior = can stay)

· Why executive branch officials appointed by the Judges? (quasi-exec. Jobs which appear before the courts) = historical.  = check on exec. Power. (prosecutors have discretion to decide who to prosecute = one of the highest functions of our govt.) = hypothetical check.

Presidential and Congressional Immunities

1. US v. Nixon (1974)

a. Facts: subpoena duces tecum issued (ordering the witness not only to appear, but bring specified  books, papers, records). Here: want certain tapes, memoranda, papers, transcripts, etc…

b. Issue: Pres. claims separation of powers issue; privilege; will harm presidency. 

· Holding: no general doctrine making the President or any member of executive branch immune from judicial process. Affirmed federal dist. court order that Pres. turn over Watergate tapes.Only a qualified privilege, here the need to develop all relevant facts outweighed priv.

a. Reasoning: Speech and Debate Clause has no counterpart in the Constitution giving any sort of immunity to members of the executive branch.

b. However, in CL, courts have recognized certain types of executive immunity.

· The Court, Not the President is to decide (duty of judicial branch to say what the law is). The President is not above the law. = the real message. (if national security on tapes, would have not been released) = Equality before the law.

· Notes: “military, diplomatic, or sensitive national security secrets” would be placed on a different footing (though no line here).Did not address issue of conflict b/w Pres, claim of privilege and needs of a congressional inquiry.

2. Nixon v. Administrator of General Services (1977)

· Issue: assertion of executive privilege by a non-incumbent President.  

· Holding: Nixon could assert executive priv. w/respect to his presidential papers, which were to be entrusted to succeeding administrators for archiving under cong-prescribed guidelines. Neither one of his predecessors supported his claim of privilege = not threatened.

· the President has absolute immunity from civil liability for his official acts within the “outer perimeter” of his authority. since he has the auth. to dismiss personnel and conduct business of armed forces, Nixon immune from liability for firing even if he caused it maliciously or in an illegal manner.

· No immunity – not even qualified immunity – for acts that the President takes that are  completely unrelated to the carrying out of his job.  (as opposed to in the “outer perimeter”)

· B/c immunity from official acts “serves the public interest in enabling such officials to perform their designated functions effectively w/o fear that a particular decision may give rise to personal liability”

· Lessons:
· The SC has taken upon itself to resolve inter-branch disputes

· Presidents claim of privilege is subject to SC’d declaration of whether it’s a valid claim.

· Reprise of Youngstown: when a branch acts on it’s own, or against the actions of another branch, then the Pres’s power is at its lowest ebb.

The Speech or Debate Clause: “for any speech or debate in either house, [Senators and Representatives] shall not be questioned in any other place”

· immunity from civil & criminal actions relating to their legislative actions.

· immunity from grand jury investigations relating to those actions. 

STATE ACTION:

APPLICATION OF THE POST CIVIL WAR AMENDMENTS TO PRIVATE CONDUCT:

CONGRESSIONAL POWER TO ENFORCE THE AMENDMENTS:

I. State Action: (
    a. whereas a private employer can fire someone ‘at-will’  (quoting racial epithets in the paper - Rocker)

          and does not have to afford that person Due Process, the state cannot b/c of constitutional 

          restrictions = why?


1. Autonomy – can operate as sovereign units in our Free Market System.


2. if we don’t allow employer to decide = the Govt. & the Courts WILL decide about private life.(

      = WILL COST US OUR FREEDOM (we have personal autonomy)

    b. peaked in 1960’s – b/c notion of “good” in private activity rejected  

         -gave rise to notion of “duress”, “unconcionability” in K law.

    c. by late 80’s  had turned around = State Action Doctrine gone.

         -looked to Constitution,  personal autonomy (little retreat in 90’s b/c Clinton)

    d. if you say something is State Action = a) takes away personal autonomy





         b) you bring that person in the black robe into your house

II. Early Interpretation: Civil Rights History: 


1833 – Civil Rights Cases Struck Down  =southern states pass Jim Crow Laws  (blacks can’t…)


1896 – Plessy v. Ferguson = SC upheld “separate but equal”   (in fact, never equal () 


1917 – SC held Louisville, Ky  which had imposed Legal Apartheid = Could Not Do That


      (if SC had gone the other way, we would be like South Africa)


1930’s – Charles Houston (dean, Howard Law) began using NAACP $ to attack segregation, 

 
     specifically “separate but equal”, begin w/the thing the SC justices would understand the most, 

     would most obviously not be separate but equal = began w/ Law Schools (b/c if a black 

     excluded here = networking possibilities gone)

   -Donald Murray (black man) denied admission to UMD. much to everyone’s shock – Trial Ct. 

     held that he could not be withheld b/c of race. Ct. of Appeals affirmed.

     Holding: SC held (in MO. case) that separate but equal could not work in law school b/c denied 

     the benefit of meeting w/his colleagues for networking purposes.

   -After War = extended to graduate education  (backlash from Univ. where ostracized students)

1954 – Brown v. Board of Education  ( separate ( equal & SC has never since retracted. (
   A. Civil Rights Cases (1883)     -Bradley, J: (from NJ, was one of the leading abolitionists of the day)

         1. History:     (1st step down a very bad path ()

  -Republicans, up to this point, were the heroes of Civil Rights, but they sold their souls for the   

   1876 Presidential election. Federal Govt. had been doing a lot to protect black rights in the south

   w/ Civil Rights Acts of 1864 & 1866. 

  -Then in 1876 electoral college in a deadlock b/w Tilden & Hayes – 3 states recently re-admitted 

   into the union were the swing votes – Congress appointed a special committee including Bradley 

   (as SC justice) = Compromise of 1876 which put an end to reconstruction in the south.

  -when pulled troops out of the South = Southerners went out & killed blacks.

        2. Holding: Public Accommodation Laws (the anti-discrimination part) could not be Constitutionally 

   upheld b/c under the 13th Amendment, forbidding someone to enter into a pub/inn was not a 

   “badge or incident of slavery”  (per BR= ridiculous) ((
a. 13th Amendment: the only Am that prohibits private activity.

     -important today b/c peonage (holding illegal immigrants to work for you for 12¢/hr. under the 

threat you will tell the INS)


     -forbids all slavery.  (peonage is a manifestation of slavery)   


     =13th Am held to protect v. peonage = if that person is being “deprived of a badge or incident” 

of slavery


b. 14th Amendment: Court holds for discrim. on this basis, there has to be a State Action = only 

state sponsored (‘no state shall deny any person equal protection under the law’)

          3. Could Civil Rights cases have come out differently? 

a. Yes, b/c any of these restrictions could be deemed a badge of slavery

b. Yes, b/c could be treated as a State Action. 

     - especially in Public Accommodations – CL Doctrine – innkeeper must take in anyone who 

shows up, by law, as long as they are sober and respectable. 

Application of the Constitution to Private Conduct

Private Performance of “Government” Functions

· Public Function Approach: “public function” doctrine holds that when a private individual (or group) is entrusted by the state w/the performance of functions that are governmental in nature, he becomes an agent of the state and his actions constitute state action. (was broad to begin with, then narrowed by the Rehnquist/Burger court.)

          1.The White Primary Cases  (beginning of the Public Function doctrine) (1927+)


Issue: in a series of decisions, the court held that despite state attempts to delegate more of the 

  
nominating process to private political parties, the entire electorial process is a public function 

and the political parties are acting as agents of the state. Therefore, they may not practice racial discrimination. = VOTING AN EXCLSIVE PUBLIC FUNCTION.

          2. Steele v. Louisville and Nashville RR Co. (1944)

Facts: 2 unions merged = problem w/seniority. White union larger. exclusive bargaining representative.Blacks excluded from RR firemen union membership. Steele (black fireman) brought suit.

Issue: Whether Union is a State Action? (not exactly answered)


Holding: as a bargaining rep., entitled to bargain. Act itself must be construed to bar this discrim.

          3. Access to Company Towns and Shopping Centers
         
a.  Marsh v. Alabama (1946)


     Facts: jehovah’s witnesses charged w/criminal trespass for distributing literature on property in 

        Alabama that belonged to private corp.

· Since the town was like any other (except that real estate owned by a private company), operation of the town was a public function.

          5. Evan v. Newton (1966)


Facts:  City park for Whites only. kept the park segregated & later permitted blacks to use it on the 

  ground that the city could not maintain a segregated park. This suit sought to remove City as 

  trustee for private (to keep blacks out), black citizens intervened. 

· park could not be maintained on a segregated basis, despite city’s resignation as trustee.

1. city remained entwined in the management

2. a park traditionally serves the community  (like fire dept. or police)

          6. Flagg Bros. Inc. v. Brooks (1978)


Facts: Brooks evicted from apt., City Marshall arranged for her possession to be stored by Flagg 

  Bros., Brooks informed of costs & instructed workmen to proceed even though the price too 

  high. Went into arrears. 


Issue: whether warehouseman’s proposed sale of goods entrusted to him for storage, as permitted 

  by NY’s UCC, is an action properly attributable to the State of NY?


Holding: sale by a warehouseman of goods stored with him in which he had a warehouseman’s 

  lien for unpaid storage goods was not a public function. State has not compelled the sale of B’s 

  goods. Only those functions which are traditionally “exclusively” performed by the state are 

  deemed public function.


Reasoning: rejected the contention that resolution of private disputes was traditionally an 

  exclusive govt. function. The owner could have brought replevin action, sued for damages based 

  on her claim that she had not authorized the storage. This was not the only means of resolving 

  this purely private dispute.


Notes: left public function ambiguous in areas of “education, fire & police protection, and tax 

collection” HERE THERE ARE OTHER OPTIONS. Not monopoly on dispute enforcement    

(can arbitrate, do nothing, settle, etc…) – She signed the lease!

  -Exclusivity: only means (?). (settlement b/w debtors & creditors have other means! = not an 

   exclusive public function)

Dissent: Stevens, White, Marshall – obj. to majority’s imposition of exclusivity requirement, not 

  imposed by prior caselaw. Power by Flagg to sell, comes solely from the state (UCC). Needs Due 

  Process b/c of state power here to order binding nonconsensual resolution of a conflict b/w 

  debtor and creditor. Focus on State authorization.   

· Government Enforcement of “Private” Decisions – Conduct of the Government 

· =if the Government is sufficiently involved in the private actor’s conduct or encourages the conduct, or benefits from it, the private party’s acts will be deemed as state action & subjected to constitutional review.

  -state involved by commanding the conduct

    eg: if state ordered restaurant owner to serve whites only = order is state action & execution by 

          the owner is state action

  -state, by applying facially neutral laws, enforces private agreements w/ the result that one person 

          is judicially ordered to discriminate against another. application = commandment = SA.

         Shelly v, Kraemer (1948)  


Facts: involved enforceability of racially restrictive covenants for housing. owner breached by 

     selling house to a black. (most owners signed agreement for 50 years)


Issue: Racially Restrictive Covenants – can the State Courts award white P’s relief w/o violating 

     the 14th Amendment?  when Private individuals?


Holding: in granting judicial enforcements of the restrictive agreements, the States have denied the 

     equal protection of the laws that and that, therefore, the axn of the state courts cannot stand. 

     Freedom from discrimination by the states in the enjoyment of property rights was among the 

     basic objectives sought to be effectuated by the framers of the 14th Amendment.

    =judicial enforcement of the restrictive covenant would constitute SA = violate 14th Am.

State cannot impose discrimination b/w willing Buyer & willing Seller. (diff. Than kicking jehovah’s witness out of your house)
       Restrictive Covenants: not only v. blacks…

         Pennsylvania v. Board of City Trusts (1957)


Facts: Negro orphans denied admission to college especially founded for orphan boys.


Holding: b/c the board which operated the college is an agency of the state, the refusal to admit 

      Negro boys into the college was discrimination by the state. Such discrimination is forbidden 

      by the 14th Am.

         Peremptory Challenges to Exclude Jurors on Account of Race: 

         Edmonson v. Leesville Concrete Co (1991)


Holding: Constitution prohibited juror challenges by a private litigant

· Government Financing, Regulation, and Authorization of Private Conduct

· Private Activity on Government Property

        
 Burton v. Wilmington Parking Authority (1961) – if the involvement w/ the govt. is so intensive 

(inextricably intertwined w/govt) = State Action. Whole is greater than the sum of its parts. (Ct. has to draw the line somewhere)

· Realty v. Appearance of State Action

             Gilmore v. Montgomery, Ala. (1974)


Holding: SC held invalid for the city to allocate use of park facilities to private segregated school 

    groups where that action facilitated the avoidance of an outstanding school desegregation order.

Reasoning: the exclusion of any person or group from public facilities infringes upon the freedom 

    of the individual to associate as he chooses.

Dissent: Douglas, Marshall – the associational  rights which our system honors permit all white, all 

    black…all Catholic, all Jewish…clubs to be established.

· Government Financial Assistance to Private Activities
              Norwood v. Harrison (1973)


Facts: Mississippi had a statutory program under which textbooks were purchased by the state and 

    lent to students in both public and private schools.

Issue: whether state may provide tangible assistance to student attending private schools which are 

    racially discriminatory.

( a state may not grant the type of tangible financial aid here involved if that aid has a 

    significant tendency to facilitate, reinforce, and support private discrimination. 

Reasoning: Textbook lending program not legally distinguishable for forms of state assistance 

    foreclosed by the prior cases (state tuition grants to student attending racially disc. schools)

Basically the Court says know State action when they see it. 

         Blum v. Yaretsky (1982)


Holding: state is not responsible for the decision to discharge or transfer particular patients; 

    decision turns on medical judgements made by private parties according to professional 

    standards that are not established by the state. Operation of nursing homes, including making 

    decisions about patient care, not a public function.

· If everything the Government financed (or subsidized) constituted state action, then there would be no private activity b/c so pervasive. (no indiv. Rights) = more than just Govt. financing. (at some point become so involved that is SA)

         Rendell-Baker v. Kohn (1982)


Holding: the operation of a private school, even one whose income comes mostly from public 

    grants, is not a public function. neither would be business w/K w/ the govt. 

Notes: impt. question asked, but not answered, in Flagg Bros. 

· Government Regulation of Private Activity

         Moose Lodge v. Irvis (1972)  state action through licensing


Facts: the Lodge, a private club, refused to serve the black guest of a member. 


Issue: Guest contended that, since the state had given the club one of a limited number of liquor 

    licenses, this act of licensing was sufficient to render the club’s discrimination a state action.

Holding: claim rejected. the mere fact that a state grants a license to an entity does not transform 

    the latter’s conduct into state action, even where the number of licenses is limited. 

Reasoning: Moose Lodge is private social club (unlike Burton which is public rest.); located on 

    private land (unlike Burton b/c owned by state)

· Anytime a bar owner did something it would constitute SA. 

· Since Blacks can get a drink elsewhere, the associative rights trump the anti-discrim concerns of the court. 

         Jackson v. Metropolitan Edison Co. (1974)


Holding: SC refused to find that the conduct of an electric utility, which had a monopoly in the 

    area, constituted state action. 

Reasoning: the mere fact that a business is subject to state regulation does not by itself convert its 

    action into that of the state for the purposes of the 14th Am. 

Notes: “natural monopolies”: areas of commerce where, usually b/c of high capital req’s, only one 

    business can profitably exist. They are usually highly regulated b/c no competition to keep 

    charges reasonable. Not like Moose where you can just go down the street.

FEDERAL CIVIL RIGHTS LEGISLATION 

   A. The Reconstruction Legacy


Overview: from 1866-1875 Congressional leaders attached great importance to national legislation 

in aid of civil rights. State action which violated, could be resisted in court, but harder w/ private 

litigation. = Congress added deterrence of criminal prosecution – directed not only to state 

officials, but to private individuals who interfered w/the liberty of the new freedmen. 

       Remaining Reconstruction-Era Federal Civil Rights Statutes:

           1. Criminal Provisions: criminal penalties for: 


a. Conspiracy Against Rights of Citizens: 18 USC §241


      -for conspiring to “injure, oppress, threaten, intimidate any citizen in the free exercise and 

enjoyment of any right or privilege secured to him by the Const. or the laws of the US”


b. Deprivation of Rights under Color of Law:  18 USC §242


      -imposes a fine/imprisonment for any person who “under the color of any law, statute, 

ordinance, regulation or custom” willfully deprives another of any rights protected by the 

Const. or federal statutes on account of color, race, or alienage. 

           2. Civil Provisions: grant civil rights – 


a. Equal Rights under the Law:  (General Equal Rights)  42 USC §1981


      -gives all persons w/in the US the same right to make and enforce K’s, to sue, be parties, give 

evidence…and be subject to identical (as white persons) punishments, pains, penalties, 

taxes, licenses…


b. Property Rights of Citizens: 42 USC §1982


      -gives all citizens the same property rights as whites have, including rights of inheritance, 

purchase and sale, and lease. 


c. Civil Action for Deprivation of Rights: 42 USC §1983  (MOST IMPORTANT PER BR)


      -allows private suit for damages to be brought against any person who “under color of any 

statute” or other law, deprives P of any “rights, privileges or immunities secured by the 

Const. and laws.”

       -May be used to bring suit against state and local government officials who violate 

individuals’ civil rights. (relies on 14th & maybe 13th Am.)


d. Conspiracy to Interfere w/Civil Rights: 42 USC §1985


      -two or more persons who conspire to deprive anyone of equal protection or equal privileges 

and immunities under the law, may be subjected to civil suit. 


      -May be applicable even where there is no state action, so long as access to a federally 

guaranteed right in infringed or sought to be infringed. 

       Enforcing and Interpreting the Civil Rights Statutes: 

· Enforcement waned after it’s peak in 1873

· Later decisions curtailed the Federal Govt’s power to protect blacks from private violence, etc

   Contemporary Federal Civil Rights Legislation

       Civil Rights Act of 1964: (most comprehensive)


Title II: Discrimination in Places of Public Accommodation sets forth elaborate provisions for 

injunctive relief v. racial discrim. by hotels, restaurants, theatres, etc…


Title III: authorizes civil actions by the Atty General v. discrim. in public facilities


Title IV: auth. civil actions by Atty General v. discrim. in public education…Title V…

       The Voting Act of 1965: 


theory to move beyond case-by-case litigation strategy of prior legislation; literacy tests suspended 

as prerequisite

       The Civil Rights Act of 1968: after assassination of MLK; deals w/racial discrim. in housing.

IV. FEDERAL POWER TO REGULATE PRIVATE CONDUCT UNDER THE 13th AMENDMENT

      -AFTER 1968:

– The Civil War Amends – 13,14,15 & State Action
· Congress has special power to enforce the Post-Civil War Amendments

· Congress probably can’t prohibit purely private discrimination under 14th and 15th Am. 

· BUT Congress can prohibit purely private discrimination under the 13th Am, if it finds that the discrimination is a “badge or incident of slavery”

· Congress does not have the power to define the scope of the post-Civil War Amendments. Only the Federal Courts may do this. 

· So Congress may not “expand” the meaning of the Amendments, ie: define them in a way that causes more government action run afoul of these Amendments. 

· Nor may Congress reduce the scope of the Amendments.

         Jones v. Alfred H. Mayer Co. (1968) Scope & Constitutionality of 42 USC §1982: (see above)


Facts: D’s refused to sell P home solely b/c they are black.


Issue: does the authority of Congress to enforce the 13th Am. “by appropriate legislation” include 

    the power to eliminate all racial barriers to the acquisition of real and personal property? Yes.


Holding: §1982 bars all racial discrimination, private as well as public, in the sale or rental of 

    property & that it’s a valid exercise of power of Congress to enforce 13th Am. (does not include   

    discrim. on bases of religion or national origin, race only under this statute)

    =the statute is w/in Congresses power under 13th Am.

Reasoning: when racial discrim. herds blacks into the ghettos and makes their ability to buy 

    property turn on the color of their skin, then it too is a relic of slavery.

Dissent: Harlan, White- court should dismiss and use fair housing act, something about state action. 

Notes: does this holding give Cong. the power to define what the “badges  and incidents of 

    slavery” are? can define any way as long as rational? 

       14th Amendment:

   Congress and the Amendments: 

       Katzenbach v. Morgan (1966)


Facts: concerning Constitutionality of Voting Rights Act of 1965 which provides that no person 

    who has completed 6th grade shall be denied right to vote b/c of inability to read English. P’s 

    want reading/writing in English to be a requirement.

Reasoning: if Puerto Rican’s to whom this law is to benefit are able to vote – they will gain more 

    non-discrim. treatmen. Equal protection under the laws. 

Notes: Footnote 8 ( CONGRESS CAN EXPAND RIGHTS, BUT NOT RETRACT.

     City of Boerne v. Flores


=up til 70’s – as long as religious beliefs didn’t harm anyone else = ok.


Organized religion – RIRA – to overturn smith in Congress?

· Congress cannot overrule/change a SC precedent. = Ct has final say. (Cong. trying to slat footnote 8) 

· STATE ACTION SUMMARY – Not a label

· A legal conclusion reached after analyzing the data. (then label)
· Is the state so involved in the activity that we should hold the state accountable? Or are there private values which we want to serve which we don’t want the state involved?
· When we bring in Constitutional rights = limit private rights.
LIMITS ON STATE POWER:

I.    Scope of State Power in Relation to Federal Power:   (arises in 2 ways:)

       A. State power interfering w/free flow of commerce – Negative / Dormant Commerce Clause

1. Regulation 

RULE: No State may regulate activity that:

· discriminates against other states; OR

· interferes w/ free flow of commerce
2. Taxation

     a.  Brown v. Maryland (1827)

· a state may not tax goods in their original package until they come to rest in a state

(eg: when trucks drive down 95 from NY to South = MD cannot tax the goods)


      b. Commerce has gotten considerably more complicated than then



(eg: IBM chartered in MD, HQ in NY, …Md wants to tax()

· SC held can tax IBM for fare share of revenue attributable to MD = States allowed to levy fair share of tax

(*all sorts of formulas for this & that’s all we need to know for exam)

· Multi-State Compact: authorized by the Constitution, permitting # of States to enter into K’s w/the approval of Congress = can circumvent Commerce Clause (probably reduced taxes levied above)

· International = becomes very difficult (Art I §10 – if not w/ multi-nation compacts) 

· Taxes that formally discriminate vs. interstate & foreign commerce are forbidden

3. Discrimination against Interstate Commerce

     a. New Energy Co. of Indiana v. Limbach (1988)


Facts: New Energy challenges Constitutionality of an Ohio provision that awards a tax 

     credit for each gallon of ethanol sold, but only if the ethanol is produced in Ohio or 

     another state that grants similar tax advantages to ethanol produced in Ohio. 

     B/c of Ohio’s lack of reciprocity w/Indiana, appellant ineligible for tax credit.

Issue: does the provision discriminate vs. interstate commerce in violation of CClause?

· Commerce Clause directly limits the power of the State to discriminate vs. interstate commerce

· “Negative” Commerce Clause prohibits economic protectionism – regulatory measures designed to benefit in-state economic interests by burdening out-of-state competitors

· The Commerce Clause does not prohibit all state action designed to give its residents an advantage in the marketplace, but only action of that description in connection with the State’s regulation of interstate commerce. (eg: direct subsidization of domestic industry – ok)

· ( Energy taxes are wrong b/c they are a natural resource during an energy crisis (some states don’t have as many natural resources – Md, Ma) – eg: Texas bumper sticker “drive 80 & freeze a yankee” = we can’t have this. (
=You can’t discriminate vs. Interstate Commerce & you really can’t discriminate if it’s energy (we’re all in this together) ( 9can’t discrim. vs. people in other states)


    b. Wyoming v. Oklahoma (1992)



SC held invalid, on its face, an Ok statute requiring resident coal-fired electric generating 

      plants serving Ok customers to burn at least 10% Ok mined coal.  –invalid under CC. 

      b/c protectionist & discriminatory.

4. Transportation


    a. Buck v. Kuykendall (1925)



Facts: WA req’d all common carriers for hire using highways in the state to obtain certain 

    license. Denied carrier on grounds that the route he used was already adequately served

Holding: the state has no power to require such a license from an interstate carrier.

Provision enacted not for safety/conservationist reasons = protectionist (prohibit comp.)

Cannot determine who will use highways & who will not (each for same purpose)


    b. State Safety Regulations & Interstate Commerce: 



What are circumstances under which states may impose regulations on interstate carriers 

     in the interests of safety?

South Carolina State Hwy Dept. v. Barnwell Brothers (1938)

     Facts: S.Car. statute limiting weight & size of truck allowed on Hwy. (prob. b/c most 

           trucks coming down went over) 


Why could it be wrong for state to regulate width/length of vehicles?


   1. some things can only fit in certain sizes (inhibit commerce)


   2. what happens when travelling from NC down & truck doesn’t meet req’s? 

     Holding: S.Car has legitimate objectives in enacting statute:

1. Harm to roads (98% usage of roads from trucks; narrow roads in 30s)

2. Safety measure    (good policy objectives)

=reserved for legislature, not judi. & adequate support for this leg. judgement

· States may impose nondiscriminatory restrictions as a safety measure and as a means of securing the economical use of its highways

· What should be the test? 

· (1) Cost-benefit to safety (Balancing test) – reasonableness (burdens!)

· (2) What does everybody else do?    (burden on the State – show H&S)

· and if cannot show Health & Safety concern  - will fail.

Southern Pacific Co. v. Arizona (1945)

Facts: Az statute prohibits operation of trains w/more than 14 passenger cars or 70    

   freight cars. Other states allow substantially more cars.

Holding: statute violates dormant Commerce Clause. 

Reasoning: Although state pursuing legitimate objectives (safe RR operations) and 

   rationally related means – the burden on interstate commerce is too great – since 

   trains have to be broken up w/ great expense & delay – before entering the state. 

   furthermore, the statutes contribution to safety is trivial = Burden clearly outweighs   

   the benefits to the state & the regulation is in violation of Commerce Clause. 

(Test?: 1. the regulation must pursue a legitimate state end

 2. the regulation must be rationally related to that legitimate end


 3. the regulatory burden imposed by the state on interstate commerce, and any 

     discrimination against interstate commerce, must be outweighed by the 

     state’s interest in enforcing its regulation. )


 
      (distinctions w/ Barnwell: 1. contribution to safety of Scar truck lim. – substantial





 
      2. highways in SCar were of local concern –created






      3. SCar affected inter/intra same; Az burdened intra more)

Bibb v. Navajo Freight Lines (1959)

   SC invalidated Ill. statute requiring a certain type of mudflap on truck & trailers w/in 

     the state (legal in 45 other states) b/c undue burden on ICC.  (not safer)

   actual conflict among states

Kassel v. Consolidated Freightways Corp. (1981)

     Facts: Iowa statute prohibiting 65ft. trucks (unconst burden on ICC?)

     Powell, White, Blackmun, Stevens:  Test: “weighing…a csn of the weight & nature of the 

        state regulatory concern in light of the extent of the burden imposed on the course of 

        interstate commerce.”

           1. no increase in safety (actually more unsafe b/c more trucks or going longer 

distances = more accidents)

           2. Iowa out of step w/laws of other surrounding states

           3. = Iowa substantially burdens IC 

          Exemptions secure Iowans many of the benefits of large trucks.

     Brennan, Marshall: protectionism (Iowa wants less trucks on hwy too)

     Rehnquist, Stewart, CJ, dissenting: Ct. overstepping auth. to review state legislature in 

           promoting safety. 17 other states ban (New England, Pa, NJ)

· Burden on State – if evidence on equal poise = shifts back to Consolidated to show burden not met by the evidence shown.

· Burden-Shifting is the 1st Prong.

· 2nd Prong = PROTECTIONISM.

· Note: if SC thinks motives are Protectionist = the State loses, unless costs to interstate commerce are so low (de minimus)
     Note: 4 members SC use balancing test; 5 on whether clear discriminatory purpose 

Federal Regulation of Truck sizes: 1983 – 65 ft x 102 in. (need to req. for exception)


5. Protecting Local Business – Quarantine & Inspection Laws
· A State MAY pass sanitary laws, and laws for the protection of life, liberty, health, or property w/in its borders; prevent persons and animals suffering under contagious or infectious diseases, or convicts, etc., from entering the State; establish quarantine and reasonable inspection laws; it MAY NOT interfere w/ transportation into or through the State, beyond what is absolutely necessary for its self-protection; substantially prohibit or burden either foreign or interstate commerce. (a state may inspect to enforce Quarantine laws, unless protectionist)

· Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits. 

· Note: evils of “economic isolation” & Protectionism

Dean Milk Co. v. City of Madison, Wis. (1951)

· Protectionist 

· Less Restrictive Alternatives

Minnesota v. Barber (1890)

· Less Restrictive Alternative: if there are less-restrictive alternatives that would allow free flow of commerce = have to use them.

· Protectionism keeps from free markets. = if each state can keep their “crabs” at home = WE ARE NOT INDIVIDUAL ECONOMIC UNITS.

· Would pit parts of the country against each other = TRADE WARS.

· Congress can Waive the Commerce Clause. 
Foster-Fountain Packing Co. v. Haydel (1928)

Pike v. Bruce Church, Inc (1970)   (( p. 288 (test)

· Balancing Test: if not legit. H&S & looks protectionist = Ct. will throw it out.
C.A. Carbone v. Town of Clarkstown (1994) – cannot keep commerce at home.


6. Preserving Resources for In-State Consumption

· We are a single economic unit (we are in this to sink & swim together)

· No restrictions in trade among member states

     Pennsylvania v. West Virginia (1923)

           Facts: W.Va was the major producing state for natural gas. Production exceeded local needs 

and state permitted pipeline corps to purchase & transport (to PA & OH).- became 

dependent & needed more. W.Va passed statute requiring every pipeline co. to 1st satisfy 

W.Va needs. PA & PH brought suit to enjoin.

           Holding: Natural gas is a lawful article of commerce, transmission and consumption of 

which is inter-state commerce. A state law which prevents, obstructs or burdens such is a regulation on inter-state commerce – a prohibited interference. (No restrictions on trade)

· A State may not accord its own inhabitants a preferred right of access over customers in other States to natural resources located w/in its borders.

· A State is w/o power to prevent privately owned articles of trade from bring shipped and sold in IC on the ground that they are required to satisfy local demands or because they are needed by the people of the State.


      H.P. Hood & Sons v. Du Mond (1949)

· States are separable economic units – one state in its dealings w/another may not place itself in a position of economic isolation 

· the state may NOT use its admitted powers to protect the health and safety of its people as a basis for suppressing competition.  (free access to every market, free competition)

Philadelphia v. New Jersey (1978)

     Facts: NJ statute prohibiting the importing of most solid/liquid waste into the state. 

Enacted in response to the use of NJ landfills for disposal of waste from cities in PA & 

NY. Discrimination v. IC?

           Holding: statue struck down as protectionist (rather than solve local problem) – violates the 

principle of nondiscrimination. distinguishes from quarantine laws (only banned if 

hazardous at moment of importation) 

-CC will protect NJ in the future, just as it protects her neighbors now (from efforts by 

  one state to isolate itself in the stream of IC from a problem shared by all)


          Later Cases: Alabama statute struck down imposing addtl. fee for disposal of hazardous 

wastes generated outside the state. Were LESS RESTRICTIVE ALTERNATIVES: like per-ton additional fee on all hazardous waste disposed w/in AL, per mile tax on all vehicles transp. through AL, evenhanded cap on total tonnage landfilled…

· Virtual per se rule of invalidity: Balance b/w evils of “economic isolation” & protectionism vs. the incidental burdens on interstate commerce may be unavoidable when a State legislates to safeguard the health and safety of its people. (eg: if law blocks the flow of IC at its borders)

· May no isolate the state from the national economy (for protectionist reasons)

Hughes v. Oklahoma (1979)

· Less-Discriminatory Alternatives for achieving the state’s interest are unavailable – for regulations to be upheld.
     Facts: OK bars export for sale of any minnows which are procured from the natural waters 

of the state. 

     Holding: Statute violates CC – discriminates on its face v. out-of-state commerce. = 

Burden falls on OK to justify it under the balancing test – State must show that non-

discriminatory alternatives are not adequate to preserve the state interest. None made – 

even though validity in protection of wildlife.  (State could have set limits on # of 

minnows that could be taken by anyone)

· State regulation of wild animals should be considered according to the same general rule applied to state regulations of other natural resources.

· the proffered justification for any local discrimination vs. interstate commerce must be subjected to the “strictest scrutiny”.

· the statute must serve a legitimate local purpose, and the purpose must be one that cannot be served as well by available nondiscriminatory means. 

           Maine v. Taylor (1986)

Facts: SC Upheld constitutionality of ME statute prohibiting the importation of live 

baitfish, despite insisting const. only if satisfies req’s of Hughes. (above)


          Reasoning: importation imposed 2 significant threats to ME’s unique and fragile fisheries: 

(1) put own fish at risk of parasites prevalent in out-of-state baitfish; (2) non-native 

species inadvertently included in shipments of baitfish could disturb ME’s aquatic ecology through competition, preying, subtle disruption… & no way to inspect.

-2 prongs satisfied:

  (a): ME clearly has legit. & substantial purpose in prohibiting the import of live baitfish

  (b): less discriminatory means of protecting vs. these threats were clearly unavailable. 


      Camps Newfoundland/Owatonna, Inc. v. Town of Harrison (1997)

          Facts: exemption for property tax for prop. owned by charitable institutions excludes 

organizations operated principally for the benefit of non-residents. 


          Issue: disparate real estate tax treatment of a nonprofit service provider based on the 

residence of the consumers that it serves.


          Holding:

· State laws discriminating against interstate commerce on theor face are ‘virtually per se invalid’. 

· avoiding this sort of “economic Balkanization” and the retaliatory acts of other States that may follow, is one of the central purposes of our negative CC jurisprudence…

· Dormant CC is applicable to activities undertaken w/o intention of earning a profit.


          Reasoning: 

1. camp unquestionably engaged in commerce – a purchaser, provider of goods & 

    services, transportation of persons…

2. tax on real estate, like any other tax, may impermissibly burden interstate commerce.

     a. eg: special real estate tax on prop. used to store, process, or sell imported goods = 

functional equivalent to import tariff.
7. The State: Market Participant or Market Regulator

     Reeves vs. Stake (1980)

           Issue: whether, consistent w/CC, SD, in a time of shortage, may confine the sale of the 

cement it produces solely to it’s residents?  (State-owned cement company)

Maryland case w/ junk cars = market participator (buyer), not regulator.

· No Const. plan to limit the ability of the States themselves to operate freely in the free market  (GO TO p. 314)

· Acting Like a Private Company. 

· When a State is Doling out $$ Instead of passing laws. (fraudulent distinction)

· Where draw the line? What would happen if each State did this? (bit of retreat) (tuition differential upheld b/c all hell would break loose)
     White v. Massachusetts Council of Construction Employers (1983)

           Facts: executive order by mayor of Boston required all construction projects funded in 

whole or in part by city funds should be performed by a work force consisting of at least ½ bona fide residents of Boston. 


          Holding:

· When a State or local govt enters the market as a participant it is not subject to the restraints of the CC. 

· Test (Reeves): whether the challenged ‘program constituted direct state participation in the market’

· Where a state or local govt. action is specifically authorized by Congress, it is NOT subject to the CC even if it interferes w/ interstate commerce.  (So. Pacific v. AZ)

 State Conflicts w/ Federal power – Preemption & Immunities   (Art. IV §2)


“The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the 

several States” 

-originally prompted by fundamental problem of how to reconcile advantages of a common 

citizenship w/a dispersed sovereignty in a large # of independent states.

     Corfield v. Coryell (1823) – 1st opinion on the issue – originally only construed to account for 

“fundamental” privileges such as rights to pass through the states, reside in another state, for purposes of trade, agriculture, professional pursuits, etc…But  not gather oysters, etc… (common personal property of that state’s citizens) – BR thinks he was Stupid.

         =Drew the line at residence rather citizenship (not point in case though)

        Corporations at this point not deemed citizens

     United Building and Construction Trades Council of Camden County and Vicinity v. Mayor 

     and Council of the City of Camden (1984)   -WHITE again?

   
       Facts: ordinance required that at least 40% of the employees of contractors/subs working on 

city construction projects be Camden residents.

· The fact that the ordinance in question is a municipal, rather than a state, does not somehow place it outside the scope of the Privileges and Immunities Clause.

· One cannot easily distinguish municipal from state action (need State Treasurers approval)

· The municipality is merely a political subdivision of the state (from which its authority derives)

· Fundamental to move from State-to-State & earn a living.

· Cannot take literal meaning (says “state”)(“citizens” & “residents” fully interchangeable)

· Out-of-state citizen who ventures into NJ will not enjoy the same privileges as NJ citizen residing in Camden. Neither will NJ citizens not residing in Camden, but they can do something about it at the polls & out-of-state’r can’t. Problem: gets bigger when other municipalities decide to do the same thing, can have reciprocity agreements too (= worse for our-of-state people!)

Test:  -Application of P&I Clause to a particular instance of discrimination (
1. is it Fundamental to livelihood of the Nation?

a. Whether an out-of-state resident’s interest in employment on public works K’s in another State is sufficiently “fundamental” to the promotion of interstate harmony so as to fall w/in the purview of the P&I clause.

b. certainly, pursuing a common calling is one of the fundamental of those privileges protected by the clause. (here working for private companies even though on state K’s) No fundamental right to government employment for purposes of Equal Protection clause. 

c. No fundamental right to hunt big game (=allows state to impose higher license fees for out-of-state than citizens)

2. is there a Less Restrictive Alternative?  Similar to Dormant CC test.

· Difference w/White Case: P&I clause imposes a direct restraint on State Action in the interests of interstate harmony (as opposed to CC Clause looking as to when the State acts solely as market participant = NO conflict b/w State regulation and federal regulatory authority can arise)

· I think this means that couldn’t fight under CC b/c city was acting as market participator (not regulator) = so then can attack w/ P&I clause? (
(   
P&I Clause not an absolute – it does not preclude discrimination vs. citizens of other states where there is a “substantial reason” for the difference in treatment. (if can show out-of-state citizens constitute a peculiar source of evil at  which the statute is aimed. 

 
   Supreme Court of VA v. Friedman (1988)


          Issue: whether VA practice of allowing lawyers admitted to practice in other States be 

admitted to VA bar “on motion” (w/o taking bar exam) under condition, among other things, that the applicant is a permanent resident of VA is a violation of P&I Clause?

= Yes.

· P&I Clause designed to “place the citizens of each state upon the same footing w/citizens of other States, so far as the advantages resulting from citizenship in those States are concerned.” (quoting Paul v. Va) (ie: P&I Clause designed to insure to a citizen of State A who ventures into State B the same privileges which the citizens of State B enjoy)

· Citizenship & Residency are interchangeable (see above)

     Test: 2 Steps:

1. it Fundamental to livelihood of the Nation?The activity in question must be sufficiently basic to the livelihood of the Nation as to fall w/in he purview of the P&I Clause. = vitality of the Nation as a single entity – needs equal treatment.

2. is there a Less Restrictive Alternative? If the challenged restriction deprives nonresidents of protected privilege, we will invalidate it only if we conclude that the restriction is not closely related to the advancement of a substantial State interest. 

· State needs to see if there is an alternative means of furthering the State’s purpose w/o implicating constitutional concerns.

· Can almost always find a less-restrictive alternative

· Burden is on the State.

        Preemption of State Legislation by Federal Legislation –  Impact of the SUPREMACY CLAUSE:

· Should there be a collision b/w an Act of Congress passed pursuant to the Constitution and a State statute, the State law must “must yield to the law of Congress” – Marshall, Gibbons v. Ogden.

· Early: very broadly interpreted ( suggesting that merely by regulating in an area Congress should be taken to having “occupied the field” and determined that the States should not regulate in that field.

· Recently ( Ct. less likely to imply Congressional intent to supersede State laws in the absence of a fairly direct conflict.

· If field traditionally occupied by states = start w/assumption that historic police powers of the state were not to  be superseded by Fed Act unless that was the clear & manifest purpose (=Look to Congressional Intent). Ways to look:

· The scheme of federal regulation may be so pervasive as to make reasonable the inference that Cong left no room for the States to supplement it.

· The Act of Cong may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.

· The object sought to be obtained by the federal law and the character of obligations imposed by it may reveal the same purpose

· The state policy may produce a result inconsistent w/the objective of the federal statute

· Pre-emption Test: (similar to test used to determine whether a state law unjustifiably burdens interstate commerce):

1. it may say it preempts
2. Inference from legislative history
3. CAN YOU SERVE 2 INCONSISTENT MASTERS? Not if directly in conflict.
· National matters – areas traditionally left to federal control, such as bankruptcy, patent & trademark, admiralty, immigration, etc…will normally be found to be federally preempted.

· Field Traditionally left to States – subject matters traditionally left to states are less likely to be found the subject of federal preemption. “local” concerns, esp. such as health and safety. = a floor, not a ceiling.



Gade v. National Solid Wastes Management Assoc. (1992)  



     Facts: whether these “dual impact” statutes (Illinois – to promote job safety & to 




protect life, limb, and property) are preempted by the federal OSH Act (Occ. 




Safety & Heath of 1970), and the standards promulgated by OSHA.



2 Types of Cong. Preemption:

· Field Preemption – where the scheme of Federal Regulation is “so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it”

· Conflict Preemption – where “compliance w/both Federal and State regulations is a physical impossibility”, or where state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”

· Federal Regulation as Floor – 

· State law is preempted if it interferes with the methods by which the Federal Statute is designed to reach that goal.

· State laws of general applicability (such as laws regarding traffic safety or fire safety) that do not conflict w/OSHA (federal law) standards and that regulate the conduct of workers and non workers alike would generally NOT be preempted. Even if had “direct and substantial effect” on worker safety, cannot fairly be characterized as “occupational standards” b/c regulate workers simply as members of the general  (and vice-versa – if a state law that directly and substantially and specifically regulates occupational safety & health = occupational safety & heath regulation and that such a law may also have a nonoccupational impact does not render it any less of an occ. Standard for purposes of preemption analysis.)
Inter-governmental Immunity: 

I. Federal Immunity from State Regulation – 

1. Essentially Federal Govt. is immune from State regulatory interference (eg: if state attempted to apply it’s criminal code to actions that take place on a US military base located w/in the state, such a regulation of the Fed Gov. would be found unconstitutional – unless Cong. Consented)

2. Derived from McCulloch v. Maryland – a state cannot control the entire nation (see McCulloch too)

3. Includes US and its instrumentalities (sometimes fed. employee when acting w/in course of Federal duties)

4. Federal Immunity from state taxation.

5. Federal Immunity from State Regulation – essentially free.

       Leslie Miller v. Arkansas (1956) 


Holding: subjecting a federal contractor to the Ark. Contractor  license requirements would give 


the State’s licensing board a virtual power of review over the federal determination of 


“responsibility” and would thus frustrate the expressed federal policy of selecting the lowest 


bidder.

      Hancock v. Train (1976)


Holding: federal installations did not have to acquire state permits.

· That the constitution and the laws made in pursuance thereof are supreme; that they control the constitution and laws of respective states and cannot be controlled by them. –McCulloch
II. State Immunity from Federal Regulation (1936-85)

1. Exists only theoretically – in general, federal regulation of the States is valid.

2. However, if a federal regulatory scheme had the effect of preventing the states from exercising their core functions, may violate 10th Amendment. ( Traditional State function?

3. Partial State Immunity from Federal Taxation – can’t tax property used in, or income from a state’s performance of its basic govt. functions. 

4. States NOT Immune from Federal Regulation – unless relating to the state’s core functions. (then look to 10th Am.)
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