I. Background

A. Balance of Power

1. Federalism-vertical tension between federal and state govt

2. Separation of powers- horizontal tension between the three branches of the federal govt

B. Articles of confederation

1. common defense

2. economic considerations

3. required unanimous decision to change

C. Differences between the Constitution and the Articles of Confederation

1. Constitution established a national govt with the ability to tax

II. Judicial Review

A. Definition-the doctrine that the SCT has the power to invalidate govt actions which are contrary to the Constitution.

B. Limitations on Judicial Review

1. Statutory

2. Advisory opinions

3. Political questions 

4. “standing to sue”

a. prudential (court imposed)

b. article III

C. Judicial Review of co-equal Branches of govt—Marbury v. Madison (CB 1)
1. Facts:  Marbury sued for failure of sec of state to deliver his judicial commission.  Congress enacted sec 13 of Judiciary act of 1789 extending jurisdictional power of SCT beyond the Constitution.

2. Arguments and Issue:  SCT has the power to review and invalidate the acts of congress and the executive which are contrary to the Constitution.  If there is a conflict between the constitution and a federal law, SCT must declare the federal law unconstitutional.  SCT has final say in interpreting the constitution.

3. Checks on potential abuses of Judicial Review:

a. court reverses itself

b. constitutional amendment

c. pres appointment power

d. congress controls the size of the court  and could abolish lower cts

e. appellate jur of SCT controlled by congress

f. ct has no enforcement power

g. congress funds the court 

h. congress has the power to determine the term of the ct (when the ct will sit) and can determine that the court will not sit.

4. Justifications for Judicial Review

a. Constitutional-interpretation of Article III §2

b. Philosophical

i. judicial independence

ii. constitution is paramount law

iii. common law tradition of cts interpreting the law

D. Judicial review of State actions

1. Cooper v. Aaron—CB 8

a. Facts:  Arkansas not part to Brown v. Board of Ed; therefore, felt that they weren’t bound by SCT holding.

b. State’s Arguments:

i. Nullification-states have the power to declare nat’l laws unconstitutional

ii. Interposition-states have the power to protect their citizens and can say that state does not have to follow nat’l laws because they are unconstitutional.

c. Holding:  Constitution is the supreme law of the land so a ruling construing it is binding.  Need for uniform nat’l laws

2. Martin v. Hunter’s Lessee

a. Facts:  VA passed an act which prohibited inheritance by an enemy alien.

b. Issue:  Whether SCT had the right to review a st law that was inconsistent with federal law.

c. Holding:  SCT may review and invalidate decisions of the highest court of a state which are inconsistent with the US constitution.

d. Constitutional theories set forth in Martin:

i. popular sovereignty-power resides in the people not the state; makes the state subservient to the fed govt.

ii. implied powers-construe the fed powers generously

iii. supremacy of federal law

iv. finality of SCT interpretation.

III. Limitations on Judicial Review (4)

A. Statutory

1. Ex Parte McCardle—CB 26

a. Facts:  Confederate sympathizer paper editor was arrested by military govt.

b. Issue:  Can congress alter the appellate jur of the SCT?

c. Holding:  Yes, congress can alter the app jur of the SCT when such jur is established by statute.  Some amount of app jur is implicit in the constitution.

2. Similarities between McCardle and Marbury

a. ct in McCardle was ok with giving up jur because they had another way to get it

b. Similar in that both cts were willing to gove up some power to solidify the union.

c. Different in that Marshall dealt with the merits of Marbury in dicta while Chase avoided discussing the merits altogether.

B. Advisory opinions

1. definition- a formal opinion by a Judge, court, or law officer upon a question of law submitted by a legislative body, govt official, or other interested party, but not actually presented in a genuine adversary proceeding; deemed by the court to be hypothetical.

2. Declaratory judgements-a judgement of the court the purpose of which is to establish the rights of the parties or express the opinion of the court on a question of law without ordering anything to be done;  not asking for relief; is a real controversy; deemed by the court to be more concrete

3. Constitution in Article III limits the jur of the SCT to cases or controversies (requires concrete disputes between parties)

4. Muskrat v. US—CB 32

a. Facts:  congress passed an act to grant land to tribes; extended dates for sign-up; Muskrat felt that this was unconstitutional because ir diluted his land ownership.  Govt paid attny’s fees for both sides.

b. Issue:  Was this a case or controversy under Article III?

c. Holding:  No, there are no adverse parties and no rival interest is at stake.  This matter was not ripe for adjudication.  Advisory opinions undermine the authority of the court.

5. Why won’t the court render advisory opinions?

a. undermines the prestige of the court

b. not binding on potential liability

c. would encourage collusive suits (people would lie to get advice)

d. leads to uncertainty and discord among other branches of govt and states.

6. 11th Amendment

a. requires some cases to be first brought in state court

b. prevents congress from using Commerce Clause to allow private parties to file suits in federal court against an unconsenting state.

C. Political Question

1. Test (from Baker v. Carr—CB 39):  In determining whether a question falls into the political question category, the appropriateness under our system of govt of attributing finality to the action of political departments and also lack of satisfactory criteria for a judicial determination are dominant considerations.

2. Political questions represent a horizontal power dispute

3. How to determine if you have a political question:

a. exercised over a co-equal-doesn’t apply to state actions

b. judicially manageable standards?-stnd by which to resolve the issue

c. initial policy determination needed?-if yes, strong possibility of PQ

d. finality possible?-if no, PQ****key to PQ 

e. subject matter appropriate?-certain sm is presumptively a PQ (ie: foreign affairs)

4. Marshall stated in Marbury that “the province of the court is, solely, to decide on the rights of individuals, not to inquire how the executive or executive officers, perform duties in which they have a discretion.  Questions in their nature political, or which are, by the constitution and laws, submitted to the executive, can never be made in this court.”

5. Baker v. Carr—CB 39

a. Facts:  TN had a constitutional amendment which required reapportionment of the legislature every 10 yrs.  It had not been done in 30 yrs.

b. Issue:  Whether sm of the case was a PQ?

c. No, question is the consistency of state action with the federal constitution.  The acts of TN are arbitrary and capricious and reflect no policy.  P is entitled to a trial and a decision.

6. Powell v. McCormack—CB 49

a. Facts:  House of reps refused to seat Powell who was re-elected.  He embezzled funds.  Congress seeks to exclude (not seat) him.  Exclusion is a constitutional question whereas expulsion is a matter of congressional choice based on Article I §5 cl. 2

b. Issue:  Is the case justicable or is it a PQ?

c. Holding:  Not a political question because this is an exclusion and the constitution sets the criteria for house membership and SCT interprets the constitution.  Therefore, there is a judicially manageable standard.  Claim presented/relief sought admits of judicial resolution.

7. Nixon v. US—CB 53

a. Facts:  Federal Judge convicted of false statement to grand jury and was imprisoned.  A senate trial was held and a subcommittee tried, whole senate reviewed and found him guilty.  Walter Nixon sued arguing that he was entitled to a trial by the whole senate.

b. Issue:  PQ?

c. Holding:  Yes, ct looks to the text of the constitution and it is clear that the sentate has the sole authority over impeachment.  No stnd because “try” is not defined in the constitution.

d. Two reasons why the Framers didn’t give the judiciary a role in impeachments.

i. there are two sets of proceedings (the impeachment and the criminal trial) and the Framers didn’t want the bias of the same branch deciding both. 

ii. check and balance system-legislature decides impeachment of a judge.

IV. Implied Powers

A. McCulloch v. Maryland—CB 61

Federalism Question--state action being challenged by fed. Govt.

a. Facts:  MD attempted to tax the bank of the US.  Fed goct challenged MD’s taxation powers over the nat’l bank.

b. Issues:  (1) does congress have the power to incorporate a nat’l bank?



    (2) does MD have the power to tax the fed govt?

c. Holding:  (1) the act of chartering the nat’l bank was valid because it bore a reasonable relationship to (was necessary and proper) the federal govt’s enumerated powers to tax, borrow money, regulate commerce, etc.  (2) MD tax was invalid because it interfered with the exercise of a valid federal activity;  the SCT said that the power to tax is the power to destroy.

d. McCulloch is based on a theory of sovereignty.  If a state cannot destroy federal sovereignty, then the fed govt should not be able to destroy state sovereignty.  Later cases made immunity reciprocal and extended its application.

e. Marshall believes that the ambiguity in the constitution was intentional because the framer couldn’t foresee all that would happen so they left the document open to be able to accommodate.

V. State Powers in Light of the Commerce Clause

A. Article I §8 cl. 3 – congress has the power to “regulate commerce with foreign nations and among the several states and with Indian tribes.”

B. Purpose of the commerce clause:

1. to give the federal govt trade powers; avoid tariffs and barriers between the states.

2. To give the fed power to regulate multi-state economic problems (ie: coin money).

C. Federalism concerns:

1. federal commerce-concern = trampling state sovereignty

2. dormant commerce clause (fed has not regulated so what is the state's prerogative)-concern = federal prerogative

3.  to decide which of these applies you need to determine who is doing the acting.

D. Early cases

1. Gibbons v. Ogden—CB 72

a. Facts:  NY granted an exclusive license to operate a steamboat to Livingston who then assigned it to Ogden. Ogden sought to enjoin Gibbons from also operating a steamboat in NY.

b. Marshall defines commerce using Article I §9 cl. 6 as commerce intercourse (more than buying and selling; broad definition)

i.
includes the power to regulate transportation

iii. power to regulate commerce which concerns more than one state.

c. Commerce clause deals with interstate commerce not intrastate (completely internal) commerce.

d. Webster’s four ways to interpret the commerce clause:

i. framers intended congress to have exclusive power over commerce.

ii. commerce power is concurrent (shared b/w fed and states)

iii. partially concurrent commerce power

iv. concurrent power with federal preemption (fed law trumps contrary state law.)

e. Marshall chose the 4th option with the exception that the states can regulate health and safety even if it effects interstate commerce.
B. Dormant Commerce Power
1. Cooley v. Board of Wardens—CB 79 E. 70 N. 31


National vs. local concern

a. Facts:  required local pilots or taxed vessels for refusal to hire a local pilot.

b. Held-- valid--states can regulate if of such a local nature that different treatment from state to state is required (no national uniformity is needed)

c. Cooley rule of selected exclusiveness:

i. What?  Regulation by subject matter; subject matter determines whether the thing to be regulated is local and reasonable or whether it requires a uniform nat’l rule and congress therefore has exclusive power.

ii. Why?  Federalism concerns (ie: slavery)

iii. When did it end?  New Deal Era – mid 1900s

d.   test evolved into a direct vs. indirect impact on I/C (look at the impact instead of the subject matter)



2.
Dormant commerce power--to what extent can states “affect” interstate commerce in the absence of federal regulation?  States are free to regulate those aspects of IC that were of such a local nature as to require different treatment from state to state (as long as the regs don’t conflict with explicit congressional action) and do not discriminate.



3. Current Test-- state regulation must




a. pursue a legit. state end--police pwr (health, safety, welfare)




b. be rationally related to that legit end; and




c. Balancing test--not overly burden or discriminate against I/C based on the benefit to the state by enforcing the reg. (C/B analysis)





i.  less restrictive alternatives??





ii. local vs. national subject matter??

C. Transportation

1. SC Highway Dept v. Barnwell Bros.—CB 85 E. 73 N. 33

a. Facts:  SC required trucks to have a narrower width than was standard and had lower than normal weight restrictions. This was a clear burden on I/C

b. Holding--valid reg because the use of the highway is a local concern (Cooley) and the restrictions could be rationalized as a safety measure which the court could not question;

c. Also, affects intra and I/C equally

d. Rule:  When can a state regulate?

i. reg must be neutral/even-handed (impose the same burden on interstate and intrastate commerce; nondiscriminatory)

ii. safety regulation—subject matter must be of local concern (sm question see Cooley rule)

iii.  no less burdensome alternative exists.

2. Southern Pacific Co. v. AZ (1945)—CB 88 E. 74 N. 33

a. Facts:  AZ sought to reg trains to make them shorter than usually required.

b. Holding:  Law invalid --unconstitutional because overly burdensome on IC.  Not valid safety measure because shorter trains = more trains = greater chance of an accident.  Trains are a nat’l subject matter (see Cooley) and require uniformity.

c. Balancing test:  Where the regs contribution to safety is so marginal or speculative that there is little doubt in the court’s mind that safety is outweighed by the burden on commerce, they wont uphold the reg.  (safety v. corporate profits--sometimes safety looses); Crt. second-guesses state legislature's wisdom

d. Here, the reg. Clearly discriminates against I/C b/c it only affects out-of-staters

e. Black --dissenting--Crt. shouldn't act like a super legislature (there should be more legislative deference)

3. Bibb v. Navajo Freight Lines Inc.—CB 92 E. 75 N. 34


(Cumulative burden of I/C)

a. Holding:  Even thought you have a neutral reg that is a safety measure, there is a third requirement that there is no less burdensome alternative.

b. If each state has different regs., compliance becomes impossible

c. States cannot regulate beyond their borders (ie. Force trains to follow the most restrictive limit.)

4. Cooley, Barnwell, Southern Pacific—Balancing tests

a. Cooley – ad hoc balancing test

b. Barnwell – Applies Cooley with parameters

c. SP – Cooley rule abandoned for true balancing test; more guide to states and less need for litigation.

i.
RULE:

(1) regulation must be even handed (not discriminate in favor of state interest.

(2) Legitimate local interest

(3) Effects on IC incidental

ii. CAVEAT:

(1) on occasion, the court abandons the true balancing test for the ad hoc test.

(2) Professor is in favor of the true balancing test because it has specific rules.

D. Incoming Commerce

1. A state may not regulate commerce to hinder outside competition (Baldwin v. GAF Seelig CB. 94 E. 76 N. 34)

2. A state may not impose a discriminatory tax scheme

a. Henneford -  tax burden = for instate and out-of-state producers

b. Cardozo says that motives alone will seldom, if ever, invalidate a tax that apart from those motives would be lawful.

3. A state may not discriminate against IC to protect health and safety when a reasonable, nondiscriminatory, less burdensome alternative is available. (imposes 3rd prong of test from transportation cases)
4. Dean Milk CB. 102 E. 77 N. 36

Is there a reasonable alternative which is NOT discriminatory??

Motive is irrelevant; must look at RESULT

5. A state may not discriminate against out-of-state waste.

6. A state may not make foreign policy that inhibits the ability of the US to speak with one voice (Burma trial ct)

7. Standards of review for incoming commerce cases:  


Waste Management v. Gilmore

a. facially discriminatory – strict scrutiny applied by ct

i. No valid reason unrelated to economic protectionism



`

ii.
No nondiscriminatory alternative

b. facially neutral – less strict standard

i.
even-handed

ii. legitimate state interest

iii. incidental effect on IC

E. Outgoing Commerce Cases

1. What standard applies?  Facially neutral – same stnd used for incoming and outgoing commerce cases.

2. Is the stnd different when the state is a market participator?  Yes, commerce clause does not apply

3. Two tests for outgoing commerce cases:

a. deferential:  (same as incoming)

i.
even-handed

ii. legitimate state interest

iii. effect on commerce is incidental

b. strict scrutiny:  if can’t convince ct that measure is even-handed, then use strict scrutiny test

i.
looks closely at the purpose (state interest) and looks for a less burdensome alternative.



4.   Cases




a.   HP Hood & Sons v. DuMond E.81





licencing milk facilities in N.Y. only




b.   Hughes v.Oklahoma E.81





less discriminatory alternative??

4. Market participator

a. definition:  when a state acts as a business buying or selling goods; includes nonprofits engaged in commercial business; commerce clause does not apply.

b. What happens when a state acts as both a mkt participator and a regulator?  SCT will strike the regulation if the clear purpose is to discriminate against IC.

c.   Cases


Hughes v. Alexandria Scrap E. 85


Reeves E.85

F. Personal Mobility

1. definition:  commerce includes the movement of persons 

2. purposes:

a. to establish norms of comity (courtesy) among states

b. to put citizens of each state on equal footing with others

c. to establish right of free ingress and egress and the right to purchase property (exception:  in state tuition)

3. Rules in personal mobility cases:

a. Hicklin rule-(CB. 119 E. 103 N. 38)-- can’t discriminate in favor of instate citizen (ie Alaska Hire) unless there is a substantial reason; state may regulate personal mobility in a way that discriminates against nonresidents if:

i. nonresidents constitute a particular source of evil at which that statute is aimed AND

ii. there is a reasonable relationship between the danger presented by noncitizens as a class, and the discrimination practiced upon them. (discriminatory treatment of nonresidents will remedy the problem; the state has the burden of proof)

b. Baldwin test-only fundamental rights are protected by the privileges and immunities clause (ie: not hunting rights)


ASK:


1. is it a fundamental right?? If yes;



2. are the non-residents a peculiar source of the evil??


3. does the discrimination bear a substantial relationship to the problem

c. Camden test (combines Hicklin and Baldwin):

i.
asks whether law burdens the privileges and immunities of federal citizenship

ii. if P + I are affected, then determine if nonresidents are the source of the problem and is there a substantial reason for differential treatment (means/ends analysis)

this is a two step test; the first step must be met before you can proceed
d. Difference between the purpose of the commerce clause and the privileges and immunities clause:

i.
commerce clause protects from erection of trade barriers 

ii. privileges and immunities clause protects individuals




e.
Differences between the P+I under Article IV § 2 and the 14th Amendment P+I


i.
Article IV – P+I in several states

ii. 14th – P+I in the United States

iii. Article IV – states treat nonresidents like state residents

iv. 14th – all states must respect federal citizenship rights.

f.
Saenz v. Roe Handout, E. 358

i.
Facts:  CA legislature passed an act that said that you had to be a resident of the state for a year to receive welfare benefits; if you moved from another state, you got the same benefits that you did in that state.

HELD--invalid-- violative of the 14 Amend. P+I

ii. Claim was not based on the P+I clause because plaintiffs are CA residents and P+I deals with nonresidents so plaintiff’s case has to come under the 14th amendment to be actionable.

iii. Dissent:

(1) Rehnquist - the right to travel, not the right to move, is protected by the Article IV; since new residents are no longer in transit, Article IV no longer applies 

(2) Thomas – states is not violating the P+I because welfare is not a fundamental right.  Thomas equates P+I to only fundamental rights of all citizens (not rights specific to a state) and the 14th puts that idea in writing.


G. Preemption

1. Power to regulate commerce is a concurrent power.  States may act where congress has not acted so long as congress hasn’t preempted state action and the state action is not inconsistent with a federal reg.

2. Two ways a state law is preempted (Silkwood v. Kerr-McGee):

a. when congress shows intent to occupy a given field (did congress implicitly intend to preempt state law?).

b. When state law directly conflicts (actual conflict) with fed law OR where st law stands as an obstacle to the accomplishment of the full purposes and objectives of congress (NFTC argument in the Burma law case).

c. Whether state law is in a field where fed law is so dominant that preemption is assumed (contrary to Silkwood)—does presumption shift?

3. Dissents in Silkwood:

a. Blackmun – inconsistent to say that only fed govt can regulate but the states can provide a remedy.

b. Powell – majority shifts the burden of proof of preemption to the person claiming preemption, who must find direct support in the statute, legislative history, or regs.  Burden should be on party who wishes to rely on state law.

VI. Federal Power under the Commerce Clause Cases


(Fed govt is the actor)

A. Pre 1937 Cases

1. Gibbons v. Ogden—CB 72

a. dual federalism – notion that fed govt is prohibited from regulating things that are reserved to the states; fed cannot exercise power in a way that tramples the rights of the states.

2. The Daniel Ball: intrastate v. interstate—CB 142

a. Ship moved only intrastate but goods were intended for IC

b. SCT said there was IC because the ship was on navigable waters and ships are instruments of commerce.

c. Holding is limited to navigable waters not land transportation

d. Ct appears to be deciding on an ad hoc basis without rules or tests to follow.

B. IC Act of 1887 and Sherman Anti-trust Act of 1890

1. were congressional attempts to regulate industry through the use of the commerce power.

2. US v. EC Knight (1895) CB. 144 E. 28 N. 47

b. SCT differentiates between commerce and goods intended for commerce.

c. under the Sherman act

d. Is a local manufacturer involved in IC?  NO, manufacture DOES NOT = commerce and the effect of manufacture on commerce is indirect or incidental.

e. Goods must be moving in commerce to be considered IC.

f. Introduces direct/indirect test--there must be a direct or logical relationship b/w the intrastate activity being regulated in I/C

3. Swift and Co. v. US (1905) CB. 147 E. 29 N. 48

a. redefines the direct/indirect test--Don't look at effect on commerce; look at the activity itself

b. if the thing regulated was in the stream or current of commerce, it has a direct effect on commerce and thus may be regulated. 

4. The Shreveport Rate Case—CB 148 E. 29 N. 48

(Substantial economic effect)

a. congress may regulate intrastate commerce when it is being used to damage interstate commerce (has a substantial economic effect on IC).

b. The legitimate legislative end of protecting I/C justifies the means of also regulating intrastate commerce

5. The Lottery case (Champion v. Ames)—CB 151 E. 29 N. 49

a. Valid -- lotto tickets were subjects of commerce; therefore, congress can regulate movement of persons with the tickets.

b. Also, the reg. Only applies to interstate shipment (has nothing to do w/ intrastate matters)

c. Power to regulate = the power to prohibit

d. As hoc decision making

e. Dissent: Says that this case recognizes a police power which is directly in conflict with the 10th amendment which grants that power to the state.  Also argues that the ct is making a noncommercial item (lotto ticket) into a commercial item because it is being transported.

Cong. Can't reg. A non-commercial article simply b/c it decides it is evil

6. The Child Labor Case (Hammer v. Dagenhart)—CB 153 E. 30 N. 50

Fed. Statute prohibited the interstate transportation of articles made by companies who employed kids

HELD--invalid

a. Majority:

i.
the fact that goods are intended for IC transportation does not make their production subject to fed control under the commerce power.

ii. there is no power in congress to require states to exercise their police power to prevent possible unfair competition.

iii. Regulation of child labor is purely a state power

iv. Products themselves are not evil and the employment of children wasn't directly related to I/C

b. Dissent (reason that this case is in the casebook):

i.
Holmes thought the act should be upheld

ii. He says that it is wrong to regulate when states don’t object but not regulate when they do object; power to regulate can’t be contingent on whether st power is interfered with

iii. once the ct determines that the exercise of power is legitimate (Constitutionally enumerated), it can’t pass on the propriety of the regulation in a specific case
iv. the fact that it has a collateral effect on a local activity mormally w/in state contro is irrelevant

v. congress regulate power includes power to keep evil goods out of commerce.

vi. The 10th Amendment doesn't come into play as a bar to fed. Reg. As long as the action comes w/in Cong's constitutionally enumerated pwr.

C. 2 Key 1930s cases

1. Carter v. Carter Coal—CB 157 E. 32 N. 52


(Production vs. Commerce)

a. BCA sought to regulate the max daily and weekly hours and min wages for coal workers.

b. HELD--invalid--Ct found that congress was regulating manufacturing, not commerce.  Because the act falls on production and not commerce, the effect in I/C was indirect--therefor, cong. Can't regulate.  

c. Production is a purely local concern

d. Extent of effect on I/C is irrelevant; what matters is whether or not there is a logical relation b/w production and the I/C

2. Shecter Poultry Corp. v. US—CB 161 E. 31 N. 52



(Direct vs. Indirect effect on Commerce)

a. Act controlled wages, hours and prices.  It was a cornerstone of New Deal legislation.

b. HELD--invalid--Ct held that application of the act to intrastate activities violates the constitution because chickens are no longer moving in the stream or current of commerce so the effect on IC is incidental.

c. Congress can regulate when effect on commerce is direct

d. Here, it was indirect

e. Act is an unconstitutional delegation of congress’ power to the president.

3. Court Packing Plan

a. Roosevelt sought to increase the size of the court and force older justices to retire because they were striking down New Deal legislation.

b. Congressional judiciary rejected the court packing legislation.

c. Court packing plan did result in pension plans being offered to SCT justices which did cause some of the older justices to retire.

D. New Deal Commerce Cases

1. NLRB v. Jones and Laughlin Steel (1937)—CB 163 E. 33 N. 53

(Substantial Econ. Effect Theory)

a. law dealt with protecting union activity

b. Ct rejects distinction between manufacture and commerce (From Knight) finds that the "current of commerce" theory from Swift is not necessary.

c. Means/ends test (replaces the direct/indirect test):

i.
goal:  to be legitimate must have a commercial nexus

ii. Means: if close and substantial relationship, then congress can’t be denied the power to regulate 

d. fed law upheld because CLOSE AND SUBSTANTIAL RELATIONSHIP present because if workers went on strike, it would have effects outside of Pa.

e. Crt. finds it is irrelevant at what stage in interstate movement the reg. Comes into play.  As long as there is a substantial economic effect on I/C, the reg. Will be valid

2. US v. Darby (1941)—CB 165 E. 35 N. 53

a. Upheld Congress’ regulation of minimum wage

b. ct more clearly articulates the means/ends test and explicitly overrules Hammer v. Dagenhart.

c. Ct takes limited view of the 10th Amendment, holds that congress can exercise constitutional power and totally usurp state power (ie: Fair labor standards act applies to state employees)

d. Motive is irrelevant--as long as the means are reasonably adapted to the attainment of the legitimate end, the reg. Is valid.

e. TEST:  Extends to those activities intrastate which so effect IC or the exercise of the power of congress over it as to make regulation of them an appropriate means to the attainment of a legitimate end.

f. Holmes dissent in Hammer becomes the majority opinion here.

3. Wickard v. Filburn (1942)—CB 168 E. 34 N. 54


(CUMULATIVE EFFECT THEORY)


HELD--invalid
a. farmer produced wheat over the amount allowed because he intended to keep some for his personal consumption.  

b. Cumulative effect: the more the farmer grows for personal consumption, the less he will buy on the market;  If you multiply Wickard many times, you get a serious problem.

c. Clear and substantial economic effect on commerce is established; therefore, congress can regulate

d. It is relevant that violation is substantial and farmers were being subsidized (Agricultural adjustment act).

E. Modern Commerce Power Cases—10th Amendment Limitations on Commerce Power (this is what she labels it on the syllabus)
1. Heart of Atlanta Motel v. US (1964)—CB 186 E. 43 N. 56

a.
Facts:  motel close to interstate would not rent rooms to blacks; congress passed Civil Rights Act forcing them to change that policy—congress is using the commerce clause to regulate social policy

b.
Held: valid--because of congressional testimony regarding hardship experienced by blacks traveling interstate.

** It doesn't matter how local the activity is; if it interferes w/ I/C, it can be regulated by Cong.

c.
Ct uses a two prong test when reviewing the acts of congress:

i.
evil needs to be remedied (from Darby and Wickard)

ii.
whether means congress suggests to remedy are reasonable and appropriate

d.
Black concurring says that there is an interstate nexus.  I f such a nexus exists, Black feels that the ct need not consider whether the legislation was reasonable and appropriate.

· 2nd prong should be dropped--Crt. shouldn't second guess Congress

2. Katzenbach v. McClung—CB 190 E. 43 N. 57

a.
facts:  purely local restaurant purchased significant amount of food in IC

b.
McClung argued for case-by-case review to determine whether the activity effected interstate commerce.

d. Held: valid --Ct used Wickard analysis—said if they multiplied the activity it would substantially effect IC.

e. Crt. is protecting black people's right to travel interstate

f. Although no Congressional findings, their is a rational basis

3. US v. Lopez (1995) (plurality) —CB 196 E. 36 N. 58


SUBSTANTIAL EFFECT REQUIREMENT

a.
Facts:  high school student convicted of violating fed Gun Free School Zone Act

b.
Court held the Fed. Law invalid b/c connection to IC was too tenuous  --the effect must be SUBSTANTIAL

c.
Possession of a gun does not involve any commercial activity; Congress didn’t lay foundation.




d.
Plurality decision (5-4)—5 justices did not agree on the reasoning

 



i.
Rhenquist-said that regulation of firearms did not involve commerce and was therefore an exercise by federal govt of police power.

ii.    Kennedy-said that reg of education is traditionally a state function and congress is regulating education here

iii. Thomas-says that commerce clause has been stretched so far that there is not limit; federalism question—framers never thought that the commerce clause would be used to harm state sovereignty.  Thomas doesn’t like Rhenquist’s test.   He doesn’t view Lopez as modifying the commerce clause jurisdiction; Fed. Govt. has no general police pwr.

iv. O’Connor and Scalia also part of plurality

g. Dissent--Rational basis test

i.
Stevens (separate dissent)-doesn’t talk about a standard; [ you said to delete this, I want it in my outline—says that if congress invokes the commerce clause, it should not be questioned.]  says that the welfare of the commerce of our nation is based on education therefore, education is within the scope of the commerce clause and congress can regulate. 

ii. Breyer (joined by Souter, Ginsburg, and Steven)-the cumulative effects determine the significance (Wickard) b/t the regulated activity and interstate commerce.

h. Banks’ opinions:

i. it was result oriented and a bad decision b/c only a plurality

ii. this is the beginning of a new commerce clause era, limiting the power of congress

4. Three categories that can be regulated by the commerce clause:


(The modern view in light of Lopez)

a.
channels of IC – Darby; Heart of Atlanta



b.
instrumentalities of IC or persons or thing in IC even though threat may come only from intrastate activities—Shreveport Rate Case




c.
Activities that have a substantial effect on IC—NLRB; must establish a commercial nexus





1. commercial activity even entirely intrastate (i.e. Wickard)





2. non-commercial activity--must have an obvious connection to I/C

I. Modern 10th Amendment restrictions on the commerce power


1.
National League of Cities v. Usery (1976) (5-4)—CB 203 E. 45 N. 61


a.
Facts:  congress sought to reg wages and hours of state employees.   This would be telling states how to spend money in their treasury.



b.
Holding:  Invalid by Plurality 4 votes; Justice Blackmun concurring provides 5th vote)  Court struck down legislation because it effected functions essential to states’ separate and independent existence in violation of the 10th amendment (Cong. Cane exwercise pwr. So as to impair the state's integrity or their ability to function effectively in the fed. Sys).  Overruled MD v. Wirtz (which held that congress can regulate states as states but can’t destroy a state as a sovereign entity) and attempted to set out stnd.





-it would cost the states too much





-deprife them of their discretion in allocating a fixed pool of $

c.
4 tests


i.
extremely serious problem


ii.
means used to deal with the problem are narrowly tailored(carefully drafted to be limited, specific, and not indefinite).

iii. reg does not displace st choices as to how govt operations should be structured or force sts to remake such choices

iv.
does not increase pressures on state budget




d.
Blackmun concurring says that this is a balancing test and does not say that the fed can’t regulate states as states.  Measure of constitutionality is whether the regulation meets the four prong test.

e. Stevens dissent says that the nature of congress’ power under the commerce clause is so broad that it allows congress to reg sts as sts.

f.
Brennan dissent: only restraints on the federal commerce power are political, not judicial.  These amendments are the result of political process and should be upheld.





g.
Voting:


 i.
Majority (federal over-reaching)-Rhenqiust, Powell, Stewart, Berger

ii. Concur-Blackmun

iii. Dissent-Marchall, Stevens, White, Brennan


2.
Garcia v. San Antonio Metro Transit Authority (1985)(5-4)-CB 207 E. 45 N. 62

 a.
Revisits this issue for National League of Cities defining traditional state function and overrules it.


b.
Facts:  City of San Antonio sought to avoid payment to its employees of minimum wage.




c.
Holding:  valid (Blackmun writes majority joined by Nat’l League dissenters)  Ct says that stnd from Nat’l League isn’t working --too difficult to determine traditional govt. function; functions test does not work b/c it fails to explain why one function is more important than another.  Ct does not set out a new stnd.  Gives each side something but comes down on the side of the fed govt.




**  once Cont's commerce pwr. Is found legit., it doesn't matter who or what that action falls upon (State or private party)




d.
Modern essay on federalism-Blackmun says that structure of fed govt itself is a restraint on congress’ ability to regulate  




e.
Dissent- Powell says that Blackmun mischaracterized the test from Nat’l League




f.
Votes:





i.
Majority (valid fed action) – Blackmun, Brennan, White, Marshall, Stevens





ii.
Dissent – Rhenquist, O’Connor, Berger (weary of fed power);Powell—separate dissent

3.Gregory v. Ashcroft (1991)—CB 213
a.   Holding:  Provision of MO st constitution that required state jusges to retire at age 70 did not violate either equal protection or fed Age Discrim in employment Act.



b.
Authority of the people of the state to determine the qualifications of their most important government officials is an “authority that lies at the heart of representative govt” which is reserved to the states under the 10th.



4.
NY v. US—CB 213 E. 47 N. 65



a.
Facts:  NY challenged waste act that required st to take title to waste.




b.
Holding: invalid as a violation of state's rt. Under the 10th Amend.

Cong. Can't commandeer the legislative process by forcing states to enact or enforce a Fed. Regulation program 





i.
Ct says that Nat’l League and Garcia were distinguishable  because they regulated individuals through the  states not the states directly.  





ii.
10th Amendment restrains the power of congress, but not in its text.  It confirms that the fed govt’s power is subject to limits that may reserve power to the states

iii. Rule: distinction between encouraging states to regulate and coercing states to act because coercing makes state officials responsible for congressional dirtywork.  St reps get political backlash and nat’l officials are insulated. (accountability problem)

iv.
rejects the notion that fed can direct states where there is an important interest (outside the commerce power , infringement on st sovereignty, no consent on part of states)




d.
Votes:





i.
Majority (federal overreaching) – Rhenquist, Kennedy, O’connor, Scalia, Souter, Thomas

(1) Scalia replaces Burger and Kennedy replaces Powell>votes don’t change


 



(2) Souter replaces Brennan and Thomas replaces Marshall>votes do change




ii.
concur and dissent – Blackmun, White



iii.
concur and dissent separately – Stevens

5. Printz v. US (1997)(5-4)—SUPP 5 E. 49 N. 66


a.
facts:  Brady Bill required st and local law enforcement officers to conduct background checks on prospective gun purchasers until national computer sys. Was up.




b.
Held: invalid fed. Govt can't compel states to enact or administer a fed. Regulatory program (NY v. US) 





States must remain autonimous w/in their shpere of authority.  Dissent's distinction b/w making policy and ministerial activity is useless





**Constitution gives fed power to regulate individuals not states.  Law interferes with state sovereignty by regulation state officials in their official capacity. Fed may not compel state officials to act



c.
Scalia on nature of fed system (he doesn't rely on 10th Amend)

i. price of union was preservation of states as individual entities

ii. framers rejected the concept of central govt that would act upon us through the states

iii. fed and state act with concurrent authority




d.
Votes:





i.
majority- (federal overreaching) Rhenquist, Kennedy, Scalia, Thomas

ii. concur-O’Connor (fed would be able to direct states if exercising a ministerial function; she held this was not a ministerial function

iii. Dissent-Ginsburg, Souter, Breyer, Stevens

(1) Ginsburg replaces Blackmun and Breyer replaces White –votes don’t change

f. In thoery, Garcia is still good law but it seems contrary to most recent two cases: NY and Printz
6. Burma Law Case

a.
Holding:  Fed has more power over int’l affairs than over domestic affairs; Ct of appeals says that the market participator exception does not apply to foreign commerce clause.

VII. Separation of Powers

A. Generally

1.
Key questions to determine if you have a separation of powers problem:

a. Has congress given another body the wrong kind of power (ie: given pres non-executive power)

b. Has congress given the one branch the power to encroach upon the powers of another branch

c. Has congress given too much power, violating the doctrine of non-delegation (power w/o guidelines)

B. Foreign Affairs

1.
US v. Curtis Wright (1936) --CB 223 E. 119 N. 67
a.
Facts:  congressional act gave pres power to make proclamation which prohibited sale of arms to Bolivia

b.
Holding--valid--Pres has power to regulate.  Pres has plenary power over foreign affairs even though constitution doesn’t explicitly say so.  Power is inferred from historical Law of Nations).

c.   Pres. Acted in accord w/ Cong (#1 from Youngstown)



2.
Youngstown Sheet and Tube Co. v. Sawyer (1952)—CB 228 E. 112 N. 67



a.
Facts:  pres ordered seizure of steel mills which closed due to labor disputes b/c closure would hinder the Korean War effort



b.
Issue: whether pres's seizure of steel mills to resolve a labor dispute is constitutional



c.
HELD--invalid--as a usurpation of Cong's law-making pwr; president cannot act without congressional authority when congress has the power to grant the right to act; too far removed from theartre of war to justify as Pres's commander in chief pwr.

i. there are statutes allowing for seizure but pres has not met conditions 

ii. specific constitutional intent that pres not have power

f. Most important opinion is concurrence of Jackson

i.
pres power not static—is contextual (depends on its relation to that of Cong)

(1)
in conjunction with congress = all power of presidency and congress (broadest power)




(2)
pres acts and congress is silent = pres relies on independent power




(3)
pres acts contrary to congress = pres relies only on his pres power minus the constitutional power of congress (least power) **This Case falls into #3
a. NOTE:  comprehensive and undefined pres power, while practicable, is also dangerous especially in light of the pres power over foreign affairs so pres should not be able to expand internal powers by using the foreign affairs power


C. Treaties

1.
Generally

a. Supreme law of the land

b. Made by executive and confirmed by 2/3 vote of senate

c. Binding on states via the Supremacy clause

d. Superior to state law and prior inconsistent fed law; can be modified by subsequent fed law



2.
Two kinds





a.
self-executing—no law is needed to implement the terms of the treaty





b.
executory—require congressional legislation to implement



3.
Cases





a.
Missouri v. Holland (1920)—CB 236 E. 61 N. 70
i. Facts:  US and GB entered into a treaty for the protection of migratory birds.  Treaty was executory so congress passed laws based on it.  MO argued that the treaty was invalid because it was contrary to state law.

ii. Holding:  Treaties are the supreme law of the land

(1) if treaty is valid, congress can pass all laws necessary and proper to enforce

(2) SCT inquiry limited to procedural validity of treaty—subject matter may not be reviewed

(3) Treaty only invalid if not properly subject of negotiation

(4) No 10th Amend violation

b.
Whitney v. Robertson (1888)—CB 240 N. 72
i. Facts:  treaty gave Dominican Republic no duty status, later legislation gave right to impose a duty and did not have any exceptions 

ii. Holding:  Duty can be imposed

(1) when a treaty conflicts with an act of congress, because both are on the same footing, the one with the last date controls (only if the treaty is self-executing)

(2) congress can only repeal a treaty by express wording that the treaty is repealed

(3) any changes without express repeal are viewed as modifications; things not addressed in the legislation but contained in the treaty are still valid.

c. Goldwater v. Carter—CB 242 E. 682



(Termination of Treaties)

i. Facts:  pres gave unilateral notice of termination of treaty with China

ii. Holding:  this was a political question and should be resolved by the president and the legislature.  Ct did not rule on whether pres can end a treaty without congressional consent; plurality hinted that they saw a need for a "single voice"

D. Executive Agreements

1. Generally

a. def. – agreement between the pres and another sovereign entity

b. pres acts with pres power over foreign affairs only

c. Sometimes used when pres would not be able to get 2/3 vote of congress necessary for a treaty

d. Cannot override a prior act of Cong.

e. Superior to state law


2.

4 types of executive agreement:



a.
pres acts alone

b. pres acts upon prior treaty

c. pres acts with prior congressional approval

d. pres executes agreement and it is confirmed by congress

**b-d are similar to treaties b/c Pres. Acts w/ Cong. blessing


3.
US v. Pink—CB 246 N. 73
a. Facts:  in 1933 President Roosevelt entered into an executive agreement recognizing the USSR as the govt of Russia.  USSR assigned claims against a Russian bank in NY to the Fed.

b. Issue:  Does 10th amendment operate in foreign affairs?

c. Holding:  This was an executive agreement where the pres acted alone.  No state policy can prevail against an international compact

d. Upheld because no state policy can prevail against an int’l compact.  Also, 5th due process was not an issue because all creditors were foreign and didn’t matter whether they got due process protection.


4.
Dames and Moore v. Regan—CB 250 E. 113 N. 74



(Implied Acquiescence of Cong)
a. Facts:  pres froze all contractual claims against Iranian govt  held w/in the jurisdiction of US pending in U.S. crts while they held American hostages.  Agreement includes a provision that complainant’s claims were subjected to binding arbitration before a special international tribunal.

b. Held--valid--

i.
congressional silence (lack of disapproval) allows pres to act

ii.
ct seems to suggest (p 252) that if congress prohibits certain foreign policy actions, pres may not be able to act but ct says that this is a narrow holding

· Crt sets no general guidelines; prior Pres. Action and Cong'l acquiescence are merely factors

· If valid foreign affairs argument is made, Crt likely to allow the action; If Cong can demonstrate its disapproval, might be held invalid



c.     Dissent says check is when Cong. Expresses a negative will

E. Congress’ Power Over Citizenship and Immigration

1. Generally

a.
Congress has power over immigration and deportation pursuant to Article I § 8 cl. 4—power to establish a uniform rule of naturalization (decide who can become a US citizen) so power over admission and deportation is necessary and proper.

b. Congress has plenary power over immigration and acquisition of citizenship.  This pwr. Is UNREVIEWABLE

c. What interest does the govt have in the regulation of foreigners?  Controlling the composition of the body politic.




2.
Cases re:  admission and deportation of Aliens





a.
Galvan v. Press (1971)—CB 258 N. 75


i.
Facts:  P was deported because he was formerly a member of the Communist party even though, at the time, membership was legal.



ii.
Holding:  Congress has complete (plenary) power over immigration.  At deportation hearing, minimal DP is afforded.  Court held that DP was not violated here.



b.
Fiallo v. Bell (1997)—CB 260 N. 78



i.
Facts:  Act  granted citizenship to illegitimate children of citizen mothers and non-citizen fathers but not to illegit. Children of citizen fathers and non-citizen mothers

ii.   Holding:  Congress has complete power over admission of aliens; Issue is beyond the court’s power to review

d. Chae Chang Ping v. US—Handout N. 77

i.
Facts:  Chinese laborer left US and had permission to return.  While he was away, Congress passed a law which made his return unlawful.

ii.
Holding:  Law upheld b/c of congress’ plenary power.  Govt has power to exclude foreigners when it serves the public interest

iii.  Inherent in sovereignty is the rt. To control membership of the body politic



e.
Fong Yue Ting v. US—Handout N. 77
i.
Facts:  P was present in the US and was a resident at the time of a congressional enactment but was unable to get a certificate of residency b/c he didn’t have a white witness.

ii.
Holding:  Deportation legal.  Congress has full power and ct will not review.  It is a political, not a judicial question.


3.
General Citizenship Information



a.
Hierarchies of citizenship




i.
Natural born (constitutional 14th)> irrevocable




ii.
naturalized (constitutional 14th)> irrevocable




iii.
Statutory


(1) congress can put conditions on statutory citizenship; if conditions are not met, citizenship may be revoked


4.
Cases re: acquisition and loss of citizenship


a.
Afroyim v. Rusk—CB 264 N. 80




i.
Facts:  Petitioner denied renewal of his visa because he voted in an Israeli election which violated a congressional citizenship statute




ii.
Holding:  citizenship given by the 14th has no qualifying language and congress has no power to revoke it without the consent of the citizen.




iii.
Dissent:  14th doesn’t prohibit congressional regulation of expatriation so citizenship can be taken away as ling as the manner in which it is taken is not arbitrary and capricious.



b.
Rogers v. Bellei—CB 268 N. 80



i.
Facts:  P had statutory citizenship.  Was born outside the US to a US citizen and a non-citizen.  Failed to come to the US to “vest” his citizenship after notice that he had to do so to remain a citizen.




ii.
Holding:  Congress can put restrictions on statutory citizenship; statutory citizenship is voidable,



c.
Scott v. Sanford--Handout N. 78




(Federal Citizenship vs. State citizen.)



i.
Facts:  P was taken from a slave state to a free state.  He claimed that he was a free citizen.




ii.
Holding: Ct said no.  (NOTE:  this case was decided before the 14th was added to the Constitution).  Ct said that congress has no power [to make someone a citizen.] give people born  in the US citizenship status.  Congress only has power over foreign born citizens b/c of their power over naturalization.




iii.
State citizenship does not equal federal citizenship




iv.
Dissent:  Natural born citizen = citizenship acquired by birth.  Scott was born in the US and should be considered a citizen.



e.
Elk v. Wilkins (1884)​​--Handout N.80




i.
Facts:  Elk was born in the US but was a member of an Indian tribe.  He later separated from the tribe and asserted that he was a US citizen by virtue of being born in the US.




ii.
Holding:  Ct says that Elk was not a citizen b/c Indians were never considered citizens.  Looked to the commerce clause which views Indians as domestic sovereign entities.  Elk would have to be naturalized but before 1940s, only white foreigners would be naturalized.




iii.
Dissent:  Draws distinctions b/w Indians subject to taxation and says that those that are taxed should be considered citizens.

e. US v. Wong Kim Ark (1897)—Handout N. 80

i.
Facts:  Child born in US to immigrants who permanently settled here. (under U.S. control)

ii.
Child is a citizen b/c he was the child of someone over whom the US had jurisdiction and was born in the US.  (Exception:  children of members of Indian tribes).  Reaffirms that only constitution can determine who is natural born, not congress.




iii.
congressional power of naturalization is the power to confer, not revoke citizenship

VIII. Congressional Privilege

A.
Generally E. 128 N. 82

  

1.
Article I § 6 – Speech and Debate clause provides immunity from judicial process



2.
Protection is from executive branch calling congressional actions into question.



3.
without privilege, political speech would be chilled and people would be discouraged from running.



4.
purpose to protect congress so that they can speak freely and without fear



5.
civil and criminal immunity limited to things done in a session of congress that are considered congressional business.



6.
generally does not include providing constituent service and communications directed at the public.



7.
Covers:




a.
congressional record




b.
committee reports




c.
voting record




d.
statement on the floor



8.
Privilege applies only to legislative not political activities



9.
Privilege applies to congressional aides so long as the act, if done by a congressman, would be protected.


B.
Cases



1.
US v. Helstoski—CB 272 N. 83


a.
Facts:  D former member was charged with accepting bribes to introduce legislation.  He went before the grand jury and at his last appearance asserted privilege.



b.
Holding:  Evidence could not be used because admitting evidence of past legislative acts would undermine the speech and debate clause.




i.
the clause covers anything that would be characterized as legislatively related.




ii.
court will not infer intent by members of congress to waive privilege




iii.
majority presumes that references are barred



c.
Dissent: 




i.
 Stevens proposes ad hoc test which would eliminate the presumption of inadmissibility




ii.
Brennan says that the indictment should be dismissed because it would be impossible to prosecute.

3. Hutchinson v. Proxmire—CB 276 N. 83

a.
Facts:  Sen Proxmire awarded “Golden Fleece” award for what he thought were misuses of public funds.  P received one for his work; Proxmire discussed the award with the media.  P sued for defamation.

b. Holding:  No privilege for defamatory statements made outside the chamber (ie: to the press)

c. Dissent:  Brennan—any public criticism by a legislator is protected by speech and debate clause

IX.
Executive Privilege E. 129 N. 84

A. Generally

1.
What?  Immunity from judicial process (civil and criminal actions) for acts in the pres official capacity


a. 
Pres has presumption of immunity which is rebuttable


b.
ct should be deferential to a claim of privilege

2.
Applies when the president is acting in his official capacity (broad spectrum of powers

3.
Limitations? Balancing test:  importance/purpose balanced against competing judicial interest (interest of justice)

4.
No express language in the constitution; no equivalent of the Speech and Debate clause

5.
Absolute privilege in matters of foreign affairs and national security

6.
Qualified privilege for private communications

B. Cases

1.
US v. Nixon—CB 279 E. 130 N. 84
a.
Facts:  Special prosecutor sought to subpoena Watergate tapes.  Pres refused to turn them over claiming absolute privilege.

b.
Holding:  Ct rejects absolute privilege.  Finds that pres communications with aides are presumptively privileged (qualified--but only when unrelated to protecting military, diplomatic, or nat'l security secrets).  NOT a separation of pwrs. Issue

c.   need for justice in criminal trial trumps this qualified privilege

c.
Balancing Test:  if pres invokes privilege, there is a presumption of privilege and the other party has the burden to show lack of privilege.  Material if not privileged, still not open to public.  Subject to in camera review.

d.
Very specific rules set out:  in camera review, deference to pres



2.
Nixon v. Administrator of General Services—CB 287 E.132 N.86
a.
Facts:  congressional act vested control of presidential papers with the AGS so that Nixon could not destroy the tapes.

b.
Issue:  Could a former president invoke the privilege?

c.
Holding:  Former pres can invoke privilege extends to all matters while pres is in office; privilege protects the office not the person.

d.
Separation of powers prob?


TEST

1)  does the act disrupt the proper balance b/w coordinate branches??

2)  does it disrupt the functionings of the Exec. Branch??

i.
No, Court says that there is precedent in that former presidents set up libraries and distributed their papers to them.

ii.
Banks says that this is a bogus argument because former pres set up the libraries themselves and never lost control of their papers.

iii.
Arguably, political will of the people prevails here.



3.
Nixon v. Fitzgerald—CB293 E. 129 N. 87
a.
Facts:  F was fired after whistleblowing re: Pentagon budget overrruns.

b.
Holding:  pres has absolute immunity from damages for official acts within the outer perimeters of his official responsibility (even if done maliciously or illegally)

i.
narrow interpretation limits abuse (if pres has to defend suits, he won’t have time to run the country.)

ii.
Language quoted form Story is arguably broader (discharge of duties) than ct’s holding.

iii.
fuzziness re: scope of exec privilege at least in civil actions.

c.
Dissent--Immunity attatches to functions, not offices; therefore there is functional immunity, not immunity based on office; Pres. Shouldn't be above the law (he's not a king)



4.
Clinton v. Jones—Supp 21 E. 130 N. 88
a.
Facts:  Jones sued pres for sexual harassment while he was governor of AK.

b.
Holding:  Exec privilege does not require fed ct to stay actions until the pres is out of office because risk of deluge of litigation is small.

**Pres. Immunity applies only to official acts

i.
gives much deference to the trial court

ii.
distinguishes Fitzgerald because Clinton not in office when the event occurred.

iii.
Fn 19: ct distinguishes acts in official capacity from those in unofficial capacity.

NOTE: there is no immunity from criminal prosecution but it must be commenced after Pres. Is removed from office

IX. Legislative Veto (Separation of Powers) N. 88

A. Generally

1.
Def – where one or both houses of congress adopt a resolution that disapproves proposed or existing regulations without subjecting congressional action to presidential oversight

2.
1st appeared in the 1930s and was used infrequently until the 10 years preceding Chada

3.
strict separation of powers (formal/bright-line sep.) v. Separation of functions (fluid sep of powers; ie: congress acts as executive but not in such a way that it undermines executive authority.

B. Cases

1.
INS v. Chada—CB 298 E. 116 N. 89

How the law works: Cong. Delegates pwr. To an agency w/in the Exec. Branch and if they disagree w/ some action taken, the veto provision in the orig. bill allows either house to cancel the action by passing a resolution which is not presented to the Pres. (he can't veto it)

a.
Holding:  legislative veto unconstitutional b/c it violated the presentment clause (Article I § 7 cl. 2&3) and the bicameral requirement (Article I § 7 cl. 2)

i.
Presentment-all legislation must pass through both houses and pres must have opportunity to sign or veto


ii.
Bicameral-must pass through both houses

b.
Dissent:  no new law created so presentment clause does not apply; The initial law was validly enacted; nothing wrong w/ delegation of quazi-leg. duties to Exec. And definitely nothing wrong with preserving a Cong'l check

i.
Banks argues that repeal changes the relationships, rights, duties thus creating new law.




c.
Strict Separation

i.
would require congress to pass a law every time an administrative agency sought to enact regs.

ii.
believe that shortcuts undercut the checks and balances system.




d.
Voting:





i.
majority:  Burger, Powell





ii.
Dissent:  White, Rhenquist

X. Appointment and removal power (Article II § 2) (Separation of Power)

A. Bowsher v. Synar—CB 304 N. 90

1.
Facts:  congress appointed comptroller general (CG) who told pres what budget cuts to make.
2.
Key Quest:  Whose employee is CG?

a.
nominated by pres from list given by exec branch.  Subject to impeachment and can be removed by congress.

b.
Ct says that CG is an agent of congress because:

i.
congress reserved the right to remove CG which they would only have if he was one of their employees.

ii.
precedent makes clear that congress has treated CG as one of its employees

c.
Held--invalid--b/c 


1) the act uses the CG's executive pwrs.


2) Cong. Can't execute laws, they only legislate


3) CG is an agent of Cong. b/c they can remove him


4) therefore, CG can't exercise executive pwrs; and


5) auto. Reduction pwr., based on CG's Exec. Pwr., must be invalid

duties of CG look like exec functions.  Congress can’t have removal power over CG b/c this would allow legislature to retain control over him which interferes with executive branch duty to execute the laws and violates the separation of powers.


i.
like Chada this in an attempt at a legislative shortcut.

d.
3 opinions:

i.
majority (Burger) – when making policy that will bind the nation, cannot delegate all rulemaking power to one person.

ii.  Concurring--agent of Cong. not b/c Cong can remove him but b/c his duties are directed toward the benefit of Cong, not the Pres.


iii.
Dissent--pres. Isn't being denied any pwr; no separation of pwrs threat here

(1) White – pres did not object and pres not unduly interfered with

(2) Balckmun – bill important; objection cured by taking away the power of congress to remove

B. Morrison v. Olson—CB 312 E. 124 N. 92

1.
Facts:  Independent Counsel case

2.
HELD--valid--doesn't violate separation of pwrs. Even though it limits pres’ ability to remove IC.  Attorney General can remove IC for good cause--therefore, Exec does have a check

a.
Rhenquist for the majority finds that IC is not a principal officer b/c he can be removed by the AG and because he has limited jurisdiction and tenure (he is an inferior--Pres's appt. pwr. Doesn't apply)

b.
Appointments clause does not prevent congress from making inter-branch appointments.

c.
Appointments clause says if you are a high exec officer Article II §2 cl 2 seems to give pres exclusive power to appoint.  B/c IC is an inferior officer, congress can appoint.

3.
Dissent--Scalia is concerned that appointment by the special division creates ethical problems for the judiciary and damages the court (Banks agrees)—she is for strict separation


--Pres. Must have complete control over the investigation and prosecution of violations of law.  This is a separation of pwrs. Prob (crt appoints prosecutors not subject to removal by president)
C. Mistretta v. US—CB 327 E. 119 N. 93

1.
Facts:  Sentencing guidelines case.  Consolidation of sentencing (judicial) and parole (executive) powers.  3 Commission members must be federal judges 

2.
HELD--valid--although it is a delegation to the judiciary of legislative duties, it is permissable b/c they are experts; it doesn't threaten the fundamental structural protections of the Const.

· no separation of powers problem b/c commission was independent (not controlled by the judicial branch, didn’t try case, just like adm agency).


a.
Test for separation of powers:

i. whether a particular extra-judicial function undermines the integrity of the judiciary or the ability of the body to operate (subjective)  

b.
Test for whether delegation by congress is appropriate:


i.
is there an intelligible standard to guide the agency?

ii.
if no clear guidelines, if agency capable of carrying out the will of congress.

3.
Dissent:  Scalia says that the power of the commission is undemocratic; he believes that constructing the guidelines is a strictly legislative function and not within the Article III powers of the court; also, violates the "cases" and "controversies" requirement of Art. III--only Cong. can make laws

XI. US Term Limits (Federalism Question)

A. US Term Limits, Inc. v. Thorton—CB 339 E.22-24 N. 94

1.
Not a separation of powers case, is a federalism case—to determine, look at whose action is being challenged and by whom; horizontal = separation of powers; vertical = federalism

2.
Facts:  state sought to impose term limits for all fed and state representatives.  Did not completely prohibit running after the limit but required running via write in b/c would not print names on the ballot.

3.
Holding:  Ct found law unconstitutional 

a.
Ct relied on Powell v. McCormick for the proposition that no additional qualifications can be added for someone to take office

b.
Ct says that conclusion is “compelled by an understanding of our representative govt that people should choose whom they please to govern them.”

c.
Stevens says that state never had power to determine qualifications and even if they did, they gave it up--10th Amend. Reservation of pwr. to the states argument fails

d.
State power as to qualifications must be given by fed, cannot be reserved to states.

4. Dissent:  Thomas says that silence in the constitution means that power is reserved to the states.  Silences should be construed in favor of the people.  Fed govt is of limited power so silence should be construed against them.  Only support for majority opinion is Story’s comments and he wasn’t around when the constitution was framed.

5. Vote: slpit vote represents reality that the constitution is not clear and can be interpreted in different ways.

a. majority:  Stevens, Kennedy

b. dissent:  (classic anti-federalist argument)  Thomas, Rhenquist, O’Connor, Scalia

XII. Line Item Veto (Separation of Pwrs.)

A. Clinton v. NY—Supp 34 E. 114 N. 97

1.
Facts:  congress passed a law giving pres power to veto any of 3 provisions (discretionary spending, direct spending, limited tax benefits).  Clinton exercised line veto on NY limited tax benefit.

2.
Question:  Can congress authorize the pres to impound allocated funds at the pres’ discretion?

3.
Holding--Line item veto (L.I.V.) is unconstitutional b/c it violates presentment clause of Article I § 7 b/c

a)  veto occurred after bill was signed into law rather than b/f as the presentment clause requires

b)  cancellation could apply to only part of the bill, whereas Presentment cl. Requires veto of entire bill

**Effect of L.I.V. is that pres creates a new law, end result is different than what Cong. had so carefully contemplated and voted on.

5.
Kennedy concurring says that there is a violation of separation of powers.  Not a lawful delegation

6.
Concur/dissent: Scalia (with Breyer in part and O’Connor) – no presentment clause violation, pres can only act after the bill has been presented.  Cancellation limited to three categories.  Pres must give justification.  He is not canceling a law, he is just declining to spend money which is a power the pres has always had.  Scalia says that majority was “faked-out” by the name.  Distinguished Bowsher.

7.
Dissent:  Breyer says that pres did not cancel, repeal, or amend any law, rather, he followed the law which gave him the right to exercise a line item veto.

a.
When is something a separation of powers issue?  When one branch of the nat’l govt is exercising a power that is traditionally that of another branch

c. Three key SOP questions (Supp 45-46):

i.
Has congress given the president the wrong kind of power (ie: non-executive power)?

ii.
Has congress given power to encroach upon the powers of another branch?

iii.
Has congress given too much power, violating the doctrine of nondelegation (power without guidelines)?

d. Difference between the line item veto and the constitutional veto

i.
Timing

(1) Constitutional veto is part of legislative process

(2) Line Item veto is used after the process is completed

ii.
Effect

(1) Constitutional veto cancels an entire act

(2) Line Item veto cancels only a portion of the act

iii.
Authority

(1) Constitutional veto found in Constitution

(2)  Constitution silent on line item veto

e. Line Item Veto bottom line:  problem should have been decided on SOP grounds; outcome is a close question

f. Vote:  Dissent includes Scalia (right), Breyer (left) and O’Connor (swing vote)

Federalism

Burma Law case:

1.
Does the Burma Law violate the foreign commerce clause?


Factors:

(1) whether law discriminates against foreign commerce?

(2) If so, does it discriminate facially (treats Mass corps the same as others)—Ct sayd that discrimination is apparent on the face so they apply the strict standard and state must prove a compelling interest.  [a less demanding standard is applied when the statute is neutral on its face].

When a state is clearly targeting commerce with facially discriminatory reg, there is no requirement that it be related to economics

(3) Whether the state has legitimate local justification to support law

IF so, is there a less burdensome alternative 

Dormant commerce clause-what power do states have to act in absence of congressional regulation.

Mass argues that it is acting as a mkt participator (exempt from interstate commerce clause provisions) 

The Ct of appeals says ther is no mkt participator exception to the foreign commerce clause.

Mass 10th Argument:

Fed forces st to spend money to do business with people with whom they don’t want to do business thus violating st sovereignty.  Ct rejects that argument.  

Ct says to look closely at the statute to determine is it is facially neutral.

SOP Question:

1.
Whether congress implicitly had intent to preempt state reg

2.
Whether enforcement of st law poses an obstacle to full realization of goals of congress

3.
Whether st law is in a field where fed is so dominant that preemption is assumed.  (contrary to silkwood)—does preemption shift.

I. Federalism-two general types of problems

A. State Actor (commerce clause)

1.
congress has not acted (dormant power)—does state action discriminate against IC on its face? If yes, then determine

a.  is there is a compelling state purpose?


Health, safety, local concern??

b.  is there a less burdensome alternative??

c.  Does the mkt participator defense apply?? 

2.
congress has acted, 2 fold inquiry

a.
state’s action valid—before preemption determine if state can regulate

b.
whether congress wholly or partially preempted area.  

3.   State defenses—mkt participator exception doesn’t apply if privilege and immunities questions. 

B. Federal Actor, state challenger

Congress can regulate 3 categories under the commerce clause:

1.   Channels of I/C (highways, waterways, airways), even if completely intrastate

SEE Darby; Heart of Atlanta
2.   Instrumentalities (vehicles) of I/C or persons and things moving in I/C, even though threat may come from purely intrastate activities





SEE Shreveport Case
3.   Activities not constituting I/C but having a SUBSTANTIAL EFFECT 
on I/C 

SEE NLRB
· Gov't must show a commercial nexus

a)   commercial activity entirely w/in state (intrastate)

SEE Wickard--cumulative effect
b)   non-commercial activity--must have an OBVIOUS connection to I/C

10th Amendment State Right Questions


1.   Does the Fed. Reg. Impair state's ability to perform their traditional functions

SEE National League
2.   Does Fed. Reg. Compel or direct states to enact legislation or regulate or administer rather than give them an incentive??




SEE N.Y v. US; Printz
3.   Is the Fed. Regulation complementary?? If yes, reg is ok

II. Separation of Powers

General Questions to Ask:

· Has Cong given another body the wrong kind of pwr? (ie given pres legislative pwr)

· Has Cong given one branch the pwr to encroach upon the prws of another branch?

· Has Cong given too much pwr, violating the doctrine of non-delegation? (given pwr w/o setting guidelines)

Specific Questions to Ask:

· What branch of govt is actor an agent of?

· Are his functions consistent w/ that branch?

Is the delegation of power allowed??  ASK:

· Has actor undermined the integrity of a coequal branch??

· Is the fundamental structure of government as established by the Const. In jeopardy??

· Does the delegation give too much discretion or is it narrowly defined??

A. Congress or Exec acting in a way that appears to tread on powers of a sister branch

· Who's acting and who's complaining?

· Does the acting branch have the pwr to do what they do?

· If yes, have they exercised their pwr in a way that undermines a coequal branch?

· some areas of overlapping powers

· assertions of privilege, appointment and removal, appointing commissions—clear overlap of powers under constitution (ie: power over foreign affairs)—does branch have power to do what they are doing?  If so, have they exercised the power in a way that interferes with a sister branch in a way that is contrary to the intent of the framers (ad hoc balancing test)
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