· UCITA:

· Highly controversial

· Scope:

· Creation, modification, access to or distribution of “computer information.”

· Governs any contract formed through the internet.

· Implication that UCITA governs purchase of computer or information-related information.

· Formation:  by “I agree” button AND open-the-box assent.
· Concern that people will be bound by terms which they have not viewed.

· Concern that people will be bound by terms to which they have no control over.

· No particular control over who has authority to assent to the contract.

· Electronic self-help:  

· UCITA provides provisions to permit the licensor to disable software via internet for failure to perform.

· Are there damages for hacker abuse of this capability.

· MD Modifications:  Some protection for “mass market transactions”

· Choice of Law:

· Unless the circumstances otherwise indicate, UCC applies to the sale of goods.

· Applicability of the UCC is a matter of law for the judge.

· Construction of the Code is first for clarity, sane commercial practices and uniformity, and may then be supplemented by common law.

· Sale:

· The passing of title from the seller to the buyer for a price.  § 2-106

· “Tender of payment is sufficient when made by any means or in any manner current in the ordinary course of business unless the seller demands payment in legal tender and gives any extension of time necessary to procure it.”  § 2-511

· Goods:  § 2-105

· All things, including specially manufactured things which are movable at the time of identification to the contract.  This also includes animals, crops, and stuff attached to realty.

· Money, securities and “things in action” are not goods.

· UCC covers the sale of future goods.

· Software is a good because it is the contract for the sale of license to intellectual property, identifiable to the contract if sold on tangible media or inseparable from the hardware.  Advent Systems v. Unisys, 44;

· “Identified to the Contract”:  Identifiable as the distinct thing contracted for.

· Contracts for both goods and services:  the predominant factor test.  BMC v. Barth, 28.

· Language of the contract indicating the most important element, e.g. “purchase,” “buyer,” “seller,” “equipment.”

· Billing itemization and descriptions:  if the bill does not mention services, the contract is for goods.

· The relative assigned value of the goods vs. services may also be important.

· Example:  Contract to construct a building are not contracts for goods, but contracts to supply lumber or bricks to a builder are contracts for goods.

· Formation

· Offer & acceptance

· An offer requires intent to be bound, identification of the goods and a reasonably enforceable remedy.  § 2-204

· Quantity is required under the statute of Frauds, and forms a reasonable basis for determining remedy.

· A contract may still exist, even if the moment of formation cannot be determined.

· An order is generally an offer.  § 2-206

· Acceptance may be in writing or by action, unless the terms of the offer limit the method of acceptance.  § 2-206.

· Without other terms, acceptance must occur in a reasonable period of time.  § 2-206

· Additional terms in a timely acceptance: UCC § 2-207

· Acceptance is valid:

· If “definite and seasonable.”

· Despite additional terms unless ACCEPTANCE explicitly requires agreement to new terms.

· An effective condition requires extremely explicit wording.  “Expressly limited to the terms hereof” is sufficient.  Frigidaire, handout.

· Signature of conditional acceptance without modification would be sufficient.

· Written confirmation of verbal acceptance functions as acceptance rather than offer to modify.  

· New terms in the written confirmation may (or may not) be added to the oral contract.

· Written terms that contradict the oral contract are excluded.

· There is a contract, and the additional terms are included between merchants, unless:

· OFFER limits itself to its own terms,  (The terms of the original offer stand, unless the acceptance requires its own terms as well.  If both documents prohibit additional terms, there is no contract until an agreement is evidenced by performance and gap fillers determine the terms.)
· Additional terms are material, or

· Offerror objects within a reasonable time

· Contradictory terms in an acceptance “knock out.”  Northrup, handout.

· Gap fillers:

· Course of dealing, usage of trade or course of performance.  § 2-208

· Parol terms, unless document is integrated.  § 2-202

· Default terms of the UCC.  § 2-204(3)

· Proving the Contract:

· Statute of Frauds:  § 2-201.

· $500

· Writing must indicate that an agreement was reached.

· Written terms must specify quantity, except in a requirements contract where good faith determines quantity.  § 2-201(1); § 2-306; Advent Systems, 44.

· The opponent of the contract must have signed an agreement indicating that an agreement was reached or have received writing containing the terms in issue without objection within 10 days.

· Partial performance makes an oral contract enforceable if the goods are specially manufactured and not suitable for resale, or if payment has been made or goods accepted.

· Parol Evidence:  § 2-202

· Written agreement may not be contradicted.

· Writing may be explained or supplemented by:

· Course of dealing, usage of trade or course of performance.  § 2-208

· Parol terms, unless document is integrated.  § 2-202

· Rescission, Modification & Waiver:  § 2-209

· A signed agreement that specifies that it may be modified only in writing may not be verbally modified, however, between merchants such a term cannot be supplied on an unsigned writing.

· Statute of frauds applies to modification or rescission.  If the document does not require written modification or rescission, confirmatory note without objection constitutes effective modification.

· Rescission, modification and waiver do not require either consideration or detrimental reliance.  BMC, 28.

· Offer to modifiy is subject to the duty of good faith.

· Rescission requires notice of intent to rescind, rather than notice of current breach.  BMC, 28.

· Attempted but failed modification constitutes waiver.  § 2-209(3).

· While modification must meet statute of frauds, contract terms may be waived through oral agreement or the course of performance.  BMC, 28.

· Waiver may be retracted with notice, unless there has been detrimental reliance.  § 2-209(4).

Unconscionability, Impractibility & Good Faith.  (Impediments to Enforcement)

· Unconscionability: UCC § 2-302

· If, as a matter of law,

· The contract is unconscionable at the time it was made,

· Parties are permitted to present evidence regarding the commercial setting, purpose and effect.

· Contracts between merchants are never unconscionable.

· There must be procedural AND substantive unfairness.  El Paso Natural Gas v. Minco Oil & Gas, 61.

· Procedural unfairness may be evidenced by unequal bargaining power, deception, lack of alternatives, or unequal sophistication.

· Substantive unfairness requires that the terms of the agreement shock the conscience of the court.

· The court may refuse to enforce the contract, the remainder of the contract, or the unconscionable part of the contract.

· Good Faith

· Honesty in fact § 1-203

· Between merchants, honesty in fact and commercial standards of fair dealing n the trade.  § 2-103(1)(b).

· Impracticability:  § 2-615

· Something unforeseeable occurs contrary to a basic assumption of the parties.  

· Includes imposition of governmental regulation.

· The party asserting impracticability must not have caused the unforeseeable incidence.

· Seller must not have assumed any responsibility to perform in the face of impracticability.  

· Notice is required after the seller realizes that delivery is impracticable.

· Seller’s Obligations.

· Condition of the Goods

· Warranty of Title

· Warranties of title are implied: 

· May only be excluded or modified by specific language.  § 2-312

· In most jurisdictions, a colorable claim against the title is a breach of the warranty.  Colton, 93.

· Damages:

·  2-714:  “Difference between actual value at delivery and value of conforming goods.”

· Workable approach:  Difference in value between time immediately before and immediately after title claim is fought, or value on the date of dispossession.  Colton, 93.

· Good Faith Purchaser for Value:  § 2-403(1)

· A person who has voidable title

· Voidable title is any common law notion of voidable title (adverse possession, found items) plus
· A purchaser who obtains goods through a voluntary transfer under circumstances described in § 2-403(1) (a) – (d).

· A few courts will say that there is no voluntary transfer to a third party who misrepresents himself because there was no intent to transfer to the actual recipient.  More courts will say that there is no voluntary transfer if delivery is made to a mistaken address or diverted.

· May transfer good title to a good faith purchaser for value.

· Good Faith:  “Honesty in Fact” § 1-201, (for merchants) observance of reasonable commercial standards of fair dealing in the trade.  § 2-103.

· Purchase:  Voluntary transfer.  § 1-201.

· Value:  Sufficient to support consideration.  § 1-201.

· Good faith is in the eyes of the purchaser, but court will not permit willful blindness.  Kotis (110).

· Entrustment:  § 2-403(3).

· Entrustment to a merchant who deals in goods of the kind gives the entrustee the power to transfer whatever title the entruster had.

· Entrustment is any voluntary transfer of possession to a third party, acquiescence in third party’s possession or a bailment.  (A seller in possession cannot be a bailee for assumption of risk purposes…)

· BIOCOB takes subject to owner’s encumbrances, leaseholds, etc.

· Merchant must actually deal in goods of the kind.  Porter v. Wertz (119).

· To a buyer in the ordinary course of business.  § 1-201(9):  A purchaser who, in good faith, takes without notice, in the ordinary course, from someone who deals in goods of the kind.

· Express Warranties  § 2-313.
· Elements:

· An affirmation of fact or promise,

· Nonaction or omissions cannot create an express warranty.  Sidco, 150.

· Opinion or puffing is not a fact or promise.

· The thing warranted is frequently strictly construed:  warranty of material and manufacture does not warrant design.  McDonnell Douglas, 142.

· That relates to the goods, and

· Expression of future performance may be an express warranty or a term of the contract guaranteeing future performance by the seller.  Performance warranties are discouraged.

· Promise of replacement parts may not “relate to” the good.  Royal Business Machines, 133.

· Becomes a part of the basis of the bargain.

· A fact that the buyer knows to be false cannot be an express warranty.  Royal, 133.

· A buyer cannot bargain for an impossible warranty.  McDonnell Douglas, 142.

· Implied Warranty of Merchantability:  §2-314

· Plaintiff must establish that goods are not merchantable.

· Good cannot be implied to be something other than it is.  Sidco, 150.

· Implied Warranty of Fitness for a Particular Purpose:  § 2-315; Royal, 133.

· Seller must know of the particular purpose, and 

· Of the buyer’s reliance.

· Limited Liability

· Disclaiming warranties:  § 2-316

· Of Merchantability:  

· Disclaimer must be conspicuous and use the word merchantability.

· Disclaimer may be on the back of the form

· There is no specific language required to exclude warranties of fitness for a particular purpose, but it must be in writing and conspicuous.

· All warranties may be excluded:

· “In lieu of” is not sufficient to disclaim implied warranties.  “As is,” “with all faults” or other plain language excludes all implied warranties.  Automatic Sprinkler, 204.

· Implied warranties may be excluded under the circumstances after opportunity to inspect.

· Through the course of performance.

· Conspicuous:  Different font, typeface, color, weight, size; heading; etc.  A reasonable person ought to have noticed the disclaimer.  § 1-201(10)

· Limited Damages

· Limited warranty of repair or replacement must fail in its purpose before the limitation is lifted.  Promise of future remedial action is subject to consequential damages if breached.

· Where the limitation on the remedy causes a failure of the essential purpose of the contract, the limitation is disregarded.

· Some element of unequal bargaining power may be required.  Smith, 238.

· Where risk assignment was part of the purpose of the contract, inability to repair may not cause the purpose of the contract to fail.  Milgard, 232.

· Disclaimer of consequential damages:  § 2-719.

· Implied requirement that disclaimer is conspicuous.  Automatic Sprinkler, 204.

· May be excluded by trade custom, course of dealing or performance.  However, there must be something more than “consequential damages have never been sought” to establish the waiver.  Western Industries, 214; Kunststoffwerk, 218.

· Burden on the seller to establish the limitation.

· Arbitration clauses:  Gateway, 223.

· Need not be conspicuous.

· Must be enforced, unless there are grounds to revoke the contract.  

· It is significantly easier for sophisticated parties to disclaim warranties and remedies.  Universal Drilling, 209.

Rights of third parties to the contract. 

· Official view is that only parties to the contract, or parties in privity may sue.  (Felt to be the CISG view, although in the absence of a provision, national law may apply.)

· Text of § 2-318 IS NOT UNIFORMLY ADOPTED.

· Where manufacturer holds out warranty to downstream buyer, there should be liability. 

· Third party beneficiary argument:  the promise was made intending to benefit the consumer.  Rispens (249)
· The retail merchant has no control over the substance of warranty, implied or express (through advertising) assurances made by manufacturer that branded goods are at least merchantable, reduces multiple claims between retailer and manufacturer for contribution, etc.  New Moon (281)
· Agency argument:  the retailer, at least when they are a dealer of the manufactured goods, is an agent of the manufacturer.

· There is generally no implied warranty of merchantability because manufacturer doesn’t know of the special purpose.

· Most courts will not permit recovery from component parts manufacturers, because there is no element of direct communication/marketing between manufacturer and consumer.

· Finally, the text of the damages statutes apply only to the parties to the contract; thus there may be no recovery despite standing.  Beard, 290.

· Tender of Delivery

· Absent further agreement:  § 2-503

· Notification to buyer

· Substantially conforming but imperfect goods may be “tendered.”  Plateq, 399; T.W. Oil, 403.

· Absent agreement, tender is not complete until all goods are tendered.

· Held available to the buyer

· Within a reasonable period of time.

· Absent agreement on time, parties may notify of termination within a reasonable period.  § 2-309.

· Delivery must occur at a reasonable time during the day.  Mendelson-Zeller, 358.

· Where:

· At the seller’s place of business.  § 2-308.

· In a shipment contract, to the carrier.

· In a destination contract, at the destination. 

· Buyer’s Remedies

· Impediments to the Buyer’s Claims:

· Notice:  M.K. Associates, 308; § 2-607(3).

· Must be given in a reasonable time.

· Notice must be explicit; it must state what is wrong, and what the notifier wants done about it.  “This is broken” isn’t notice.  “This is broken and I want you to fix it” is different than “This is broken and I am not accepting it,” “this is broken and you are in breach of our contract” or “I found out that this is broken and I don’t want it anymore.”

· Buyer’s right to inspection:  § 2-513

· Buyer must be given a reasonable opportunity to inspect before notice may be required.

· This is practical determination.  Sabriskie Chevrolet v. Smith, 389.

· Statute of limitations:  § 2-725

· Four years, may be modified by agreement to as little as one year.

· For breach of warranty, limitations begin to run at delivery, unless future performance is warranted.

· Future performance is future performance of the good, NOT future performance of the seller or future state.  (“The good will do X for ten years” is a warranty of future performance.  “The good will be free of defects for ten years” is a warranty of future state.)

· “In the event that something happens, we will repair or replace” is a promise of future performance, and limitations run when performance does not occur.  Tittle, 316.

· Implied warranties do not guarantee future performance.  Limiting implied warranties also does not cause them to guarantee future performance.  Nationwide, 324.

· For other breaches, limitations begin to run when breach occurs, regardless of knowledge of breach.

· Is tolled as other statutes of limitations, on a state-by-state basis.

Mitigation:  Olivet, 177; § 2-715(2)(a).

· Seller must prove mitigation because it is an element of its defense against buyer’s claims.  

· Reasonable steps must be taken, subject to good faith requirements.

· Cure  § 2-508

· Seller has right to cure on notice.  Seller must be given the right to cure each installment.

· A reasonable period of time must be given for cure.  However, buyer need not permit repeated cure or undue delay.

· Seller may offer to cure goods it knew to be nonconforming, if it believed they would be acceptable.  T.W. Oil, 403.

· Cure must produce perfect tender.

· Revocation of Acceptance  § 2-608

· Notice of revocation, explicitly stating revocation.

· Within a reasonable time of discovery of the breach, and

· Substantial impairment of value:  The defect  Hemmert, 166.

· Actually substantially impairs the value to this buyer, and

· Would substantially impair the value to the average buyer.

· Results in award of recission of contract, consequential, incidental and cover damages.

· No requirement to allow cure.

· Anticipatory Repudiation:  § 2-609 – 11.

· Good faith reason to believe there will be a substantial impairment.

· Repudiating party may wait for performance, resort to remedy for breach and/or suspend performance.

· Repudiation may be retracted in any commercial reasonable manner unless repudiated party indicates that the repudiation is final.

· Party may demand assurance for good faith grounds for insecurity.

· Notice of demand in writing.

· Party may suspend performance until assurance is received.  

· Acceptance of improper tender does not forfeit right to assurance.

· Failure to give assurance is repudiation.

· Damages

· For breach of Warranty:  

· Difference between value and payment price.  §2-714, plus
· Incidental and consequentials.

· Some indication that measure is the difference between the value received and the value of conforming goods.  Chatlos, 157.

· Damages for Nondelivery:  Difference between market price when buyer learned of breach and contract price, less savings due to breach. § 2-713.

· Damages for Cover:  Difference between cost of commercially reasonable cover and contract price.  § 2-712

· Lost Profits:  § 2-715

· Available as foreseeable consequential damages.

· Generally do not include fixed costs, unless the entire company is destroyed.  Delchi, 182.

· After revocation, buyer may recover any price paid, cost of cover plus incidental and consequential damages.

· Buyer retains a security interest in rejected goods.  § 2-711.

· Buyer’s Obligations

· Acceptance of Goods

· Acceptance is:  § 2-606; § 2-602.

· Explicit

· Through act evidencing intent to accept or exercise of ownership.

· After acceptance, buyer must:  § 2-607.

· Pay

· Prove breach.  

· If goods are perfectly conforming or cured, buyer must accept.

Rejection:  Goods which are not perfectly conforming.  § 2-601; § 2-602; Moulton Cavity & Mold, 392.

· Rejection requires explicit notice.  

· Within a reasonable time.

· Right to reject is waived. 

· Rejection of Installment Contracts:  § 2-612

· Buyer may reject any installment 

· If the nonconformity substantially impairs the value of the installment

· If the nonconformity is in the documents

· A nonconformity that substantially impairs the value of the whole is a breach of contract.  

· Acceptance of a nonconforming installment without notice of cancellation of the whole reinstates the contract.

· Notice regarding past installments or future installments is not sufficient to cancel the contract.

· Buyer must hold rejected goods with reasonable care.  § 2-602(2)(b)

· Merchant buyer must:  § 2-603

· Make reasonable efforts to follow seller’s instructions, or

· Make reasonable efforts to resell if perishable or declining in value speedily.

· Buyer may be reimbursed for costs incurred under this section

· When acting in good faith, compliance is neither acceptance nor conversion.

· If seller gives no instructions, buyer may store rejected goods, reship, or resell and reimburse.  

· Obligation only that of good faith. § 2-604.

· Buyer may do anything “reasonable”, including burial, if that is reasonable.

· Seller retains a security interest in the goods.  § 2-704

· Payment

· Unless specified, at the time of delivery.  § 2-511

· In any manner in the ordinary course of business, although seller may demand legal tender.  § 2-511.

· Payment prior to inspection does not constitute acceptance.  § 2-512.

· Seller’s recovery

· Resale Damages:  § 2-706

· Seller is entitled to contract price less good faith resale value.

· Resale must be commercially reasonable.  Apex Oil, 431.

· Seller must give notice of resale to buyer.

· Price:  § 2-709

· Available if goods accepted or destroyed after risk of loss passes and

· Goods identified to the contract cannot be resold, or cannot be resold for the full price.

· Seller must hold the goods for the buyer.

· Damages for non-acceptance or repudiation:  § 2-708.

· Only available if action for price not available.

· Contract price less FMV at resale.  If a lost volume seller, lost profit.  If seller can resell, has the capacity to make as many as can be sold, and it would have been profitable, seller is a lost volume seller and entitled to lost profit.  R.E. Davis, 441.

· Incidental damages § 2-710.

· Payment:  Details on letters of credit, 

· Obligations of both parties

· Payment is required on tender of documents.  Acceptance may occur only after inspection, unless right to inspection is waived.

· Refusal:

· Notice of refusal must be given in seven days.

· Any defects not included in the notice are waived.

· Fraud, illegality or expiration cannot be waived.

· Issuer’s claim against applicant:

· Bank is entitled to reimbursement if payment is permitted or required. § 5-108(i)(1).

· Banks are never permitted to honor in case of a discrepancy without waiver from client.  Petra, 459.

· Applicant may recover the amount of L/C, interest, incidental damages and attorney’s fees.  § 5-111

Cure:  

· Seller may cure defects in the documents.  

· Buyer/applicant may agree to waive defects (waiver of K defenses on agreement between applicant and issuing bank.)

· Standards that apply to determine the obligations

· In absence of provisions to the contrary, LC is governed by the law of the place of business of the issuing bank.

· Strict compliance

· Additional noncomplying documents must be disregarded.

· Nondocumentary requirements must be disregarded.

· Unmistakable error:  Hanil Bank, 453.

· The error must be such that it would be unmistakably clear to the issuing bank that what is printed is wrong, and not merely coincidentally similar to the “real” LC.

· Different but commercially interchangeable terms are not compliant, because the bank would need to go beyond the four corners of the document to determine compliance, although banks are required to understand trade terms in their own industry.

· Letters of credit generally adopt UCP, international terms that govern L/C’s.

· Fraud:  § 5-109

· Wherever bank can honor the document it will.  It is not required to do so if there is notice of fraud in the condition of the goods or documents.

· Bank may wait seven days to honor the documents where it suspects fraud, to allow applicant to get an injunction.
· To get an injunction, applicant must show clearly, material and intentional fraud.
· Good faith (belief in fraud) under article 5 is subjective.
· Bank must honor, despite allegations of fraud if demanded by a nominee, confirmer in good faith, holder in due course of a draft drawn under the L/C or assignee for value without notice. 

· Risk of loss

· 2-509:  Risk of loss without breach

· Generally, risk passes to buyer on his receipt of (implied: conforming) goods if a merchant, on delivery if not a merchant.  United Air Lines, 489.

· Goods are not to be moved, seller in possession: 

· Risk of loss passes when buyer takes physical possession.

· Where seller is, by profession, a bailee, risk of loss may pass through §2-509(2).  Example:  Seller sells boats and rents dock space.  Buyer buys the boat, the boat arrives, and after the boat arrives, the seller then turns into a bailee.

· Goods are not to be moved, seller not in possession.  (Bailment situations:  § 2-509(2))

· Seller cannot be a “bailee” within the meaning of § 2-509(2).  Martin, 482.

· As soon as buyer has actual title through documents, or effective title through notice by bailor, risk of loss passes to the buyer.

· Negotiable document of title, or conforming non-negotiable document of title.

· Non-negotiable documents of title must conform to § 2-503(4)(b).

· Shipment contracts:  risk passes on delivery to carrier and notice.  (Complete tender.)

· Destination contracts:  Risk passes on tender.  

· Must use the magic words to make the contract a destination contract.  Pestana, 503.

· Goods must be tendered so “as to enable the buyer to take delivery.”  This means delivered in a commercially reasonable way at a commercially reasonable time.  Ron Mead T.V., 495.

· Carriers are never liable.  To the extent that they might be, § 2-722 and multiple federal statutes.

· 2-510:  Effect of breach on risk of loss.

· Nonconforming Tender:  Risk of loss remains with seller until cure or acceptance, regardless of possession. 

· Successful revocation:  Buyer may treat the risk of loss as not having left the seller for coverage purposes.

· Buyer’s Breach: conforming goods identified to the contract, seller may treat the risk of loss as resting on the buyer for a reasonable time, for insurance purposes.  Multiplastics, 497.

· “Commercially reasonable time” “for insurance purposes” means until the non-breaching party figures out that the other party will not fulfill its obligations, and has a claim against the breaching party only to the extent that its own insurance does not cover the loss.

· Avoidance without fault: § 2-613

· Where the goods are identified at the time the contract is made, and 

· Goods are destroyed through no fault of either party, and 

· Risk of loss has not yet passed. 

· Vocabulary & Defined Terms
· Shipment Contracts:  Where contract provides only for delivery to buyer (the entity).  § 2-504.
· Tender is complete when contract made with carrier and goods delivered to carrier.
· Seller must notify buyer that goods are delivered to carrier.
· Buyer must pay for shipment.
· Risk of loss is on the buyer.
· Absent other agreement, payment due prior to delivery to carrier.  Thus buyer may inspect (and reject) while goods are in the possession of the carrier.
· Destination Contracts:  Where the contract provides for delivery at a particular place.  §2-503(3), (5).
· Tender is complete when goods are delivered to the destination.
· Seller must pay shipping costs.
· Absent other provisions, payment due when goods arrive.

· FOB = “Free on board” or “FAS” = Free alongside

· FOB (shipment place name) = shipment contract.

· FOB (delivery place name) = destination contract.

· UK uses a slightly different definition.

· CIF contract is a particular kind of documentary contract: §2-320.

· “Cost, insurance, freight” paid by seller.

· Implies a particular type of documentary contract wherein the documents become substitutes for the goods:  payment is made against documents, moment of tender is when the documents is tendered.  Absent agreement to the contrary, Seller must:

· Put the goods into  the possession of a carrier and obtain a negotiable bill of lading,

· Load the goods and obtain a receipt that freight is paid.  (Usually included in bill of lading),

· Obtain insurance for the goods,

· Prepare an invoice and  any other documents required by the contract,  (Draft)

· Deliver documents, endorsed as necessary,  in commercially reasonable manner.  (Tender).

· Buyer must tender payment on receipt of bill of lading.

· Incoterms = “International Commercial Terms”:  A defined set of terms, allowing people to use the abbreviations above.

· Under Incoterms, “FOB” is not necessarily a documentary transaction, and merely designates destination vs. shipment contract.

· CIF, etc. designate a documentary transfer.

· Must be explicitly incorporated into the sales contract.   “This contract is governed by incoterms.”

· Much more detailed than UCC §§ 2-319, 20.

· Straight bill of lading:  

· A non-negotiable bill of lading.

· Purely a contract between seller and carrier to deliver according to the seller’s instructions.  Seller’s instructions may change at any point.

· There is no third party beneficiary to this contract.

· Negotiable bill of lading:  A document issued by the carrier, describing the goods, giving the right to retrieve the goods to the current “holder”.  

· The goods are to be delivered “to the order” of the current holder, and the right to delivery can be transferred through endorsement.  (like a check).

· The bill is issued to the order of the seller, who endorses it over to the buyer, who then may endorse it to third parties prior to delivery of the goods.

· Carrier is liable to deliver what the documents describe, although carrier may disclaim down to “warranting that this is what the seller gave me, and this is what the seller said it was.”

· Draft:  A negotiable document, describing the relationship between the drawer (person with the right to the money), on the drawee (who has a responsibility to pay), for the payee (who will receive the money.)

· A check is a draft written by the drawer, on the drawee bank, for the payee.

· In a sales draft, the buyer is the drawee, seller is drawer and payee.

· Seller’s bank will call buyer’s bank saying “I have a draft drawn on your client, and a bill of lading.”

· Separate authorization is required for the buyer’s bank to release the payment to the seller’s bank.

· Draft is negotiable, seller, as payee, may transfer right to payment to third party.

· Letter of Credit:  Guarantee of payment by bank, provided by agreement of parties.  § 2-313.  

· § 5-102(10):  A definite undertaking that satisfies the requirements of § 5-104 by an issuer to a beneficiary at the request or for the account of an applicant or, in the case of a financial institution, to itself for its own account, to honor a documentary presentation by payment or delivery of an item of value.

· Conditional on the presentation of documents (bill of lading & draft).  

· A confirming bank adopts obligation to pay on the LC.  § 2-325 says that if there is a confirming bank, it must only be in the seller’s financial market, unless contract is more specific.

· A promise that the issuer will pay on behalf of the applicant to the beneficiary on the satisfaction of set conditions.

· Not a negotiable document.  However:  § 5-112 – 14

· May be transferable unless explicitly specified, 

· Rights under the L/C may be assigned.  

· Warehouse Receipt:  Similar to a bill of lading, but issued by a warehouser

· May be negotiable or not.

· Goods will not be moved.

· Where goods are not to be moved, tender is complete when seller tenders negotiable warehouse receipt.

· No special rules about inspection rights:  § 2-513, right to inspect prior to payment.

· UCP:  

· A body of international commercial practices, which may be voluntarily adopted to govern an L/C.  

· An L/C that adopts UCP avoids the UCC definitions.  § 5-116(c). 

· UCC Art. 5 used to supplement UCP provisions.

· Even though adoption of UCP by issuing bank, UCP governs non-signatory parties (beneficiary), etc.

· Jurisdiction is the place of business of the issuing bank.  (New York)

