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OUTLINE: Civil Procedure

Appeals and Claim Preclusion

I. Appeals

a. Ah, the ethereal realm of litigation

b. All federal judges are Art III judges

c. Supreme Court has never held there is a const right to appeal a civil case. 

i. Theoretically, a juris could forbid appeals or make them discretionary

ii. To date, every juris grants right of at least one appeal in civil cases

d. Generally not granted; much deference to the lower courts. 

e. Deterrents/Incentives

i. No Money

ii. Money, but…

1. Have it, but don’t want to throw good after bad (cost ranges from $20-100K)

2. Infrequent for appeals court to rule in your favor

3. Bond requirements?  If you appeal, you don’t have to pay damages, but you may have to post a hefty bond  (Texaco v Penzoil- huge bond!).  So long as across the board and not just about these particular appellees, acceptable.

4. Surcharges. MI statute to charge 15% of an unsuccessful verdict upheld bc applied to all and a signal that a momentous event.  

iii. Time.  

1. Very long wait (1-2-5 years) if not resolved in a year, looks bad

iv. A frivolous appeal may result (but very rarely, even less than Rule 11), in damages and single or double costs.  (Fed. R. App. P. 38)

f. Process

i. Judges decide things in panels of 3, or larger panels (en banc); sometimes per curiam opinion by a clerk

ii. Process based on written arguments, rarely oral arguments (15 mins)

iii. What- appeal something that was previously presented and argued, but the lower court “erroneously” rejected this theory.  Very few exceptions, especially if a question of fact. 

iv. How judges decide:

1. can affirm for any reason in the record, or reason pressed by litigants

2. a statute not in argument can provide for affirm/reverse

3. “harmless error”  28 USC 2111.  (although lower court ruled in error, we find is not “reversible error”)

4. ex where reversed: jury got a dictionary re “willful and wanton”

v. Who can appeal- 

1. someone who suffered an “adverse judgment” below

2. if you won, you cannot appeal, even if unhappy about what basis it was decided upon

vi. Where you can appeal

1. based on geography, the circuits. 

vii. When can you appeal-

1. Final decisions. 

a. 28 USC 1291.  Can only appeal a final judgment

b. Rule 58.  Final judgment. 

i. Single piece of paper that states the ruling

ii. Signature of court and filed with clerk

iii. Service of process on all the parties 

c. Rule 54.  Judgment

i. 54(b)There can be multiple judgments, but cases generally go up on appeal once the whole thing is decided. Not piecemeal bc the parties may change their mind. (lose the battle but win the war)

d. Goals: Only final and only the whole judgment (not piecemeal) bc minimizes likelihood of appeal.

e. Usually you only see an appeals judge at the very end. 

viii. Logic behind the rules.

1. Efficiency.  

a. force district courts to decide cases comprehensively.  

b. Note that appellate courts don’t gather facts.  Only look at documents already admitted into evidence.  
i. Anderson v Bessemer City

1. Scope of review by CA- law and facts

a. facts- clearly erroneous

b. law- de novo review

2. FRCP 52(a) finding clearly erroneous only when, although there is evidence to support it, the reviewing court, on the entire evidence, is left with the definite and firm conviction that a mistake has been made
c. Lower court has comparative advantage to fact finding.  See same witnesses, advocates over and over. 

d. If CA hears facts again

i. Raises costs

ii. Discourages advocates from giving their best shot earlier at the lower court

e. Harder for district court to do its job if likelihood the decision might get yanked out underneath you

f. Volume:  finality forces waiting, wipes out some unhappiness about intermediate decisions, so fewer cases brought

g. Exceptions to Final Judgment Rule

i. Rule 54(b) when more than one claim, one or more may be heard. BUT    requires express finding 

1. no just reason for delay. 

2. and upon express direction for entry of judgment

3. Liberty Mutual Insurance Co v Wetzel
a. Interlocutory appeal under 54b limited expressly to multiple claims actions.

b. Problem here that the lower court never triggered gave relief (thus the decision was not final, even though the order said final judgment)

c. FIREWALL OF FINALITY.  Must be protected.  Draconian 

ii. 28 USC 1292 Interlocutory decisions, 

1. 1292(a) where appeal lies immediately:

a. interlocutory decisions re INJUNCTIONS from district courts, except where direct review may be had in the S.Ct. 

b. interlocutory orders appointing receivers

c. interlocutory decrees of district courts determining ..admiralty cases where appeals are allowed

2. 1292(b) Certification provisions

a. (if submit within 10 days) 

b. AND the decision “involves a controlling question of law” on which there exists “substantial ground for difference of opinion.”  And which would materially advance the ultimate termination of the litigation

c. AND where the ct of appeals and the dist ct agree to allow appeal.

i. Not many things satisfy this (only about 100 each year granted: 40,000 appeals total).  And judges don’t like to grant them. (so, not asked for much). 

3. Goal:  hastens termination of lawsuit

iii. Collateral order.  

1. Lauro Lines SRL v Chasser 

a. Rule:  a prejudgment order may be appealed only when 

i. it conclusively determines the disputed question, 

ii. resolves an important issue completely separate from the merits of the action, and is

iii. effectively unreviewable on appeal fr final judgment. 

1. Unreviewable: when order involves an asserted right, the value of which would be destroyed if not vindicated before the trial.

a. here, the forum selection clause was NOT important enough to require vindication on interlocutory appeal. (and finds there was inadequate notice)

2. Reviewable:

a. denial of motion to dismiss on claim of absolute or qualified official immunity

b. order denying party leave to proceed in forma pauperis

c. order requiring class action Ds to bear cost of notifying members of the ( class

d. order vacating attachment of a vessel

h. 28 USC 1651(a) Mandamus- rarely sought, even more rarely granted.  Order from a higher court to a lower court to do its duty

i. Ex;  Hathahley.  Court of appeals granted mandamus

ii. Schlagenhauf.  Supreme court ruled that only the eye exam was justified.  Mandamus was not issued, but hinted at

II. Respect for judgments.  

a. Binding:

i. Temporally

ii. Geographically

iii. Subject matter

III. Claim preclusion (res judicata)
a. Note:  collateral estoppel (old word for issue preclusion).  Res judicata used to refer to claim and issue preclusion 

b. Goal: 

i. Consolidation of claims=judicial economy

ii. Preserves the integrity of judgments and those who rely on them

c. Dynamics of claim preclusion: 

i. If limited scope of preclusion, reduces volume of initial suits and encourages suits later on

ii. IF broader scope, then get bulkier claims initially

1. efficient: bundle claims when legal, factual, logical nexus binds them, some gains here

2. fair and final:  not just about money and judgments, its about time and money spent in court.  By the other party, and the court.  Time and resources.  Endless re-airing just for families

d. If you don’t raise the issue in the first lawsuit you are precluded from raising it in a second or subsequent suit:

i. when arose fr the same transaction “common core of operative facts”

ii. even if you never got a chance to litigate those things
iii. EXAMPLE:  Frier v City of Vandalia

1. rule: claim preclusion bars a second claim where the first suit arose out of the same transaction

2. here, plaintiff sought to advance a federal claim under a different legal theory than the one on which he based his first suit.  So couldn’t complain re due process bc had sued at state level for replevin of his car that the city towed to prevent blocking traffic. 

e. Res judicata bars a compulsory counterclaim when prosecution would nullify rights established by a prior action 

i. Martino v McDonald’s

1. Rule 13a.  compulsory counter-claims. (use it or lose it) 

2. failure to assert a defense.  He just settled his claim instead.

3. Even though the Sherman Act is very important, if McD’s knew he would later raise this, the settlement value would have decreased

f. What counts as the same parties??

i. Even where claims arise from same transaction, the claims of different parties from the first suit possess different claims for preclusion purp.

ii. Privity  (step into the shoes of the individual who owned your property previously)

1. Layman v Southwestern Bell- easement, claimed trespass.  Too bad, but cant sue.  

2. Searle Brothers v Searle.  Court finds the sons are strangers to the first suit where the husband says he owns the house jointly with his sons, wife can only get 50% in divorce.  So, there is a second suit.   She cannot rely on claim preclusion.

3. Gargallo v Merrill, Lynch, Pierce, Fenner & Smith

a. Rule: a judgment rendered by a court lacking subject matter jurisdiction does not have claim preclusive effect in subsequent proceedings. 

IV. Discovery

a. Note:  required disclosures at outset and throughout.  Rule 26.

“relevant to disputed facts alleged with particularity in the pleadings”

b. Mechanism for exchange of information.  

i. Sometimes voluntary 

ii. Sometimes employs coercive powers of court

iii. Method for determining if party has enough to win if goes to trial. 

iv. Notice pleading opens the door for discovery. Flows from ease of filing a suit.  Pleading helps frame the case, but not totally clear. 

c. Profound basis for leverage

i. Cause opposition to incur expenses. 

ii. Piss off opposition. (bc they don’t’ want to turn over the info)

iii. Trade secrets- like coca cola

iv. Goldilocks rule.  

1. too much- needle in haystack.  Over-requesting/over-responding. 

2. too little- stonewalling. I know what you asked for but I wont give it to you bc unduly burdensome, imprecise, don’t understand your defns.  Hostile librarian. 

3. # When have roughly equal sensitive info, money, chances of winning…

d. Pros/Cons

i. Expensive.  

1. time to prep the witnesses

2. time to collect documents

3. time lost for usual employment (client)

ii. Interrogatories: cheap to draft, but low yield

iii. Depositions: expensive, but high yield 

iv. Costs borne

1. (:  payoff – costs

2. (: payoff    4(1-P)V + costs

e. No bar on disclosure of underlying facts, although may have to get the info on your own and not via protected sources.

DISCOVERY DEVICES (5) 

f. (1) Interrogatories.  Rule 33. 

i. Questions in writing, answered in writing

ii. Cheap to draft, but low yield

1. Advantage that you can think through what info you need and what arguments you will make

2. Disadvantage that you can’t anticipate all possible responses.  Hard to craft questions that flow in logical manner. 

iii. Only for parties to the suit. 

iv. Only can ask 25 Qs. 

g. (2) Request to Produce.  Rule 34.

i. Broad scope:  writings, drawings, data, photos, comp files, any tangible thing, ability to enter onto land and inspect
ii. Documents. Get them to turn over info, so long as not privileged
1. private personnel information not privileged but can get a protective order. Rule 26(c)
iii. Other party bears costs. 
iv. Strictly speaking, only for the parties. But may ask a third party (get a subpoena for 3rd party)
h. (3) Medical examinations.  Rule 35 
i. Must get a court order.  Only on motion for good cause shown. 
ii. Protective order- unless you get one, anything found can be disclosed. 
iii. Can order the party or someone under the party’s control (parent-child)
iv. NOT often that med exams are undertaken like this.
i. (4) Request for Admissions.  Rule 36

i. If neglect to answer, deemed admitted
ii. Mechanism for removing over-pleading problems out of case
iii. Request admit or deny, anything discoverable.  
iv. Only for parties to suit. 
j. (1) Depositions.  Rules 28, 30, 31, 21

i. Very powerful and very expensive tool to use
1. Sitting down across table from witnesses, their lawyers, ask them questions.  
2. get a written record
3. evident if evasive
ii. Can be for third parties. (parties not named in the suit)
1. can ask for documents via depositions
2. good practice to subpoena the party, otherwise does not have to show up. 
k. Limitations:  Relevance and Privilege

i. Relevance.  Factual relevance differs from legal relevance. 

1. subject to discretion by the courts

2. Rule 26(b) need not be admissible at trial if reasonably calculated to lead to admissible info. 

3. Exs:

a. Blank v Sullivan & Cromwell. Stats for an office where women complain gender disc.  Wanted to know about promotion of females to partner.  Court held stats could show pattern of discrimination. ( does not want to produce bc potential use outside of litigation (what factors considered in promotions)

b. Steffan v Cheney. Discharge from navy bc admitted was gay.  Wants reinstatment bc no proof, this was protected 1st amdt speech.  Navy asks whether engaged in homosexual conduct.  Sailor said was privileged and pleaded 5th bc navy could prosecute.  High court says sole basis for review is original decision for discharge and reasons offered in support.  Anything other than 1st amdt statements not relevant. 

ii. Privileged

1. Privacy.  Many things that are private are not privileged.  Unless there is a statutory or cl privilege, you must comply.

a. Ask about dating or harassment.  Consensual conduct ok, but coerced is not. Court said ok to ask about volunteer sexual activities to the extent that show conduct on (’s part to encourage, solicit or influence any employee.  And cannot disclose outside of this litigation. 
b. See prbs p 511
c. Protective order. Rule 26(c).  for good cause shown, discretion to courts to allow Qs or not.  To protect from annoyance, embarrassment, oppression, or undue burden or expense. 
2. Relationships:

a. Atty-client

b. Marital/spousal.  

c. doctor-patient

d. psychotherapy

e. priests (be sure it’s not a hippie)

3. 5th amendment: self-incrimination

a. civil can honor this like as in criminal forum 

4. Waiver.  Once you open the door, you cannot shut it.  Context of psychotherapy (#only?)

iii. Work product doctrine.  Rule 26(b)(3). 

1. Not a privilege.  Privileges are not in federal rules, they are in state law.  Generally immune from discovery. 

2. What is protected? 

a. Who did it? Atty or under atty’s discretion, working w atty

b. Why did they do it? NOT in ordinary course of business.  BUT in anticipation of litigation or trial 

i. Gets tricky with in-house counsel  (law looks at what they do, not who they are.  If not the sort of thing lawyers do, but businesspeople do, not protected)

ii. Courts handle case by case

c. Exception:  must show: 

i. Substantial need/undue hardship; and 

ii. It’s not otherwise available. 

d. Always protected:  Mental impressions, conclusions, opinions or legal theories. 

3. ex: Hickman v Taylor.  ship sank.  Defense counsel did round of interviews but plaintiffs did not.  Wanted defense’s notes.  Revealed his mental impressions.  Thus work product.  Protected. No showing of necessity or undue hardship, injustice by ( - just said he wanted to be sure not to miss anything. 

4. Consequences if no work product protection

a. Free-rider problem. “no stolen wits”

b. parties reluctant to investigate, thus no corrections made, maybe no benefits for public health

c. encourages people to race to the scene, frame impressions off the block.  

d. Moves away from pleading system to ambush’

e. Nothing in writing. Vastly inefficient. 

f. Can only turn over what exists…document retention prgm

iv. Experts.  Rule 26(b)(4)

1. anyone who gets to testify that isn’t a witness

a. specialized info, training, knowledge, 

b. sometimes both a witness & an expert (eg mechanic witnesses a car accident)

c. prepare testimony- maybe just a report or also testimony

2. issues

a. what if hire experts by only want to use one

i. talk to a lot of experts:  to educate yourself, to bar opposition from using them

b. what if prepare mult versions of a report- which to turn over?

c. Is other side entitled to info used to prep the report too

d. Show mental impressions, conclusions used by expert to understand what the case is about?

3. Rule 26(b)(4)(a).  no deposition until after the report is provided

4. Thompson v Haskell p 539  ( could not get this info by any other means.  Exceptional circumstances favoring disclosure.  ( wanted protective order for findings by her doctor.  Doctor was retained by her prior counsel.  Evaluation 10 days after she was fired.  She complains of severe depression being fired after she did not comply with sexual advances of (.  

5. Chiquita Intl v Bolero p 541.  ( had the chance to inspect the ship but did not.  So can not get ( to turn over the info.  The surveyor Ch got, they decided not to use.  Not possible to replicate report. But court does not order disclosure. 

v. Sanctions for non-compliance with discovery.  Rule 37

1. acceptable scope.  Rule 26 must be relevant to claim or defense, or subject matter with good cause

I. Choice of Law Under Diversity Jurisdiction.

a. Broader Framework:

i. Personal jurisdiction?

ii. Subject matter jurisdiction?

iii. What law will apply?  (a federalism issue)
1. Erie says apply state substantive law and federal procedural law. 
a. Hanna interprets. Goals: 1) discourage forum shopping and 2) avoid inequitable administration of the laws.  
b. RDA    28 USC § 1652.  (except where Const, treaties or Congress say otherwise, the laws of the several states applies as rules of decision in civil actions)

Where a state law/practice/rule conflicts with a federal law/statute/practice:

1. Is there a federal statute?  (no, go to #2)

a. YES – Is the federal statute constitutional?  If yes, then apply fed law. (Supremacy Clause)  

2. HANNA.  If there is no federal statute, then is there a federal rule? (no, go to #3)

a. The rule/FRCP is under the Rules Enabling Act (§ 2072)?

i. Is the REA constitutional?  (unlikely the S.Ct. will find unconst)

ii. Is the rule consistent with Congressional grant under REA? 

iii. Test:  1) shall be a rule of practice or procedure and 2) cannot not abridge, enlarge or modify a substantive right (note: i.e. created by a state) and shall preserve the right of trial by jury)  

1. When find that it’s procedural in nature, apply the federal rule. 

a. ex:  Hanna compares requirements of service of process- basically the same for fed as the state. So, apply the federal rule. 

3. Is the federal rule bound up with state-created rights and obligations (substantive)? 

a. Test re “substantive”:  J. Harlow in Hanna “regulates primary conduct” (eg tort law, contract law, state of repose, status)

i. Erie- which tort law re negligence applies?

ii. Guaranty Trust v York - statute of limitations- (pre Hanna), outcome determinative

b. YES it’s bound up– Apply state law/practice.  

c. NO- go to #4

4. Is the federal rule outcome-determinative in deciding whether to file in state or federal court? [York] Is it likely to lead to the “evils of forum shopping” and the “inequitable administration of the law?” [Byrd, Hanna].  (YORK:  in all cases, outcome should be substantially the same as st ct)

i. NO – apply federal law 

ii. YES – Are there affirmative countervailing federal considerations justifying the use of the federal law? [Byrd- right to trial by jury].  (look for constitutional rights)

1. YES – apply federal law

2. NO – apply state law

I. Why do people litigate?

Better option than fighting.  Channel interactions to decrease severity and frequency of disputes

Not possible to resolve a dispute. 

Zero-sum game.  Transfer of funds. 

Need resolution: Litigation different than an trial.  A disposition functions similar to a verdict.

One of many options:  Arbitration, Mediation, Mini-trial 

Factors in bringing a claim:  

Clear:  unpaid debt

Repeat player concept

resolve without trial, desire to maintain cordiality

Long term consequences

Reputational costs?

Alternatives to recovery?

Goals: 

Money now vs money later

Good case/possibility of prevailing??

Personal/vindication. 

Money. Atty;s money and client’s money.  

costs in pursuing- legal fees, deposing witnesses, biggest is legal fees.  American rule- each party bears its own costs

# Plaintiff:  Pursue when verdict expected (>) the expenses, discounted by the odds of prevailing

#Defendant:  Costs of representation, discounted by…

RESULT:  most cases settle as expectations converge.  When each party bears own costs, exposure increases.  

Atty fees- accounting systems

Pay in advance (like insurance).  Wards’ “legal HMO”

On retainer (pay at time consume services).  Rare for individuals, but corporations do this regularly. 

Contingent fee (pay after adjudication).  Most prevalent in US

Keys to the court for those who can afford it

The lawsuit as a Joint venture

Impact of accounting method:  Risk shifted to the atty?

Y: contingent fee arrangement

N: hourly, task-based representation

vi. Principle-Agent Problems:

1. Preference problem.  

a. Contingency fee assures best outcome bc joint venture, shifts costs

b. Problem when client just wants an apology, but the lawyer needs money. 

2. Incentive problem

a. Hourly rate.  Here a lawyer has incentive to look under every rock, be very thorough.  But diminishing returns for your investment.

b. Goal of atty: get paid as much as possible, for as little work as possible.

c. Goal of client: get award as high as possible, for as little money as possible. 

Information problem

Who pays?  

Criminal system- the public pays.

Civil system (options)

American system:  each party bears own costs. 

Third party- sometimes a NGO with big stake in issue like af-action, etc will foot bill to be sure only the “right” cases heard at high level. 

Loser pays. (shifting fees- the English system)

Shifting fees- 

English system.  

By common law.  (rare)

By statute

Rule 68. Offer of Judgment. 

After ( makes a settlement offer and ( refuses, later ( wins but gets less too bad.  Pays (’s costs after the offer made. (not usu incl atty’s fees)

28 USC 1927.  authorizes for vexing litigation. 

42 USC § 1983.  for prevailing party in civil rights

Rule 23(e).  collective action problem. Class action varying levels of interest and involvement. 

Implications of shifting fees:

Evans v Jeff.  Legal defense fund NGO representing client, defendant wants to settle, best for your client but horrible for your NGO. Money will be paid out to help the damaged class in general sense (help handicapped kids) instead of sum that could be shared by the NGO. 

Long term implications of discouraging NGO support

II. Operationalize:

Meritorious case wont be brought when likely award less than cost to bring suit.  No chance of punitive damages. No negative personal history to vindicate

Strike suit.  Cheaper to pay off than to rally a defense.  No merit to claim, but stakes too high to litigate.  Not worth it. 

REMEDIES/DAMAGES.   (goal- Goldilocks rule):

1) Compensatory and 2) Punitive. 

Pace of litigation influences effectiveness of litigation

Money now better than later

Specific remedy sooner better than later (the forest is gone)

Systematic consequences. If all you can get is a lame injunction later, then either give up or work for stricter covenants. 

Reciprocity when repeat players who know industry standards. 

COMPENSATORY.   *** Hatahley.  

SUBSTITUTIONARY.  

Goal:  Get money damages. Make ( whole.  Fungible. 

Awarded by a jury. 

Individualized personal damages

Things get FMV

Scheduled damages- attempt to measure in advance. Certainty.  (liquidated damages as a subset)

Precedent (turtles all the way down- valid baseline??)

valuation by external market

cost.  Depreciation/appreciation. 

blue book

market.  What someone willing to pay for it

income.  Bonds, inflationm, discount value

Hatahley.  (p 315)

Special kind of burros, totally wiped out.  Irreplaceable.  And damages stemming from loss of burros- whole way of life dependent.  

1) Get water, 2) food,  3) firewood, 4) Transact tribal business

“range clearance program,” move Indians onto reservations

other:  judge chided to recuse himself.  Repeat player, had seen too much, heard too much from past cases and got fed up. Was running a sympathetic fund out of his chambers.  

lessons learned:

pain and suffering should be individualized. SUBJECTIVE.

Determine value of each animal.  NOT SUBJECTIVE. 

* Would have required record keeping by the Indians.  For age, weight, health, etc.  FMV??

FMV- (defendant wants to broaden the market, de-emphasize sentimentality, one of a kind)

SPECIFIC.  Equity.  Specific performance.  

Awarded by a judge (usu)

Only get when substitutionary damages won’t do. (no adequate remedy at law)

Pain in the ass to execute/monitor, so tend towards substitutionary damages.  Administrative headache. 

Ex:  Injunction, specific performance. 

factors:  irreparable injury, balance of harm, public interest, (probably prevail- as a standard by CA, p365)

may signal outcome of the case, although this is not the intention, just may be an outcome. 

covenant not to compete- enforced with showing irrepble harm

TRO (Rule 65(b).  temporary restraining order.   Can be obtained ex parte (where notice is simultaneous with court’s order).  Cannot exceed 10 days- that;s why complies with Mullane (re notice).  unless good cause shown. 

Writ of replevin.  

Due process questions.  

No notice before re-po of Mrs Fuentes’ stove. Rent to own.  

But you can contract to waive your due process rights if with a private company (but not with the govt).  contract of adhesion, lately courts less likely to find. 

Remedies to ensure due process: (Warren court)

Pre-deprivation hearing 

+ less likely erroneous

– strategic behavior by owner (trash it)

– cost.  Administrative cost for court, consumers will pay more 

Notice and opportunity for hearing, pre-deprivation

Immediate hearing.  Same day or after

Notice and quick post deprivation hearing

Detailed affidavits required

Potential ex parte hearing before neutral judge

PUNITIVE. 

Goal:  Punish and deter defendant. 

Control such that not inconsistent with 14th amendment

Person is either really stupid or really evil. 

Infrequently awarded, but gets lots of press. 

Frequently trimmed bc too large

Ratio of award to actual damage.  

Methodology sound?

BMW v Gore:  acid rain ruined paint. Calculation included punishment for cars not within state borders, so ct reduced am

I. DUE PROCESS REQUIREMENT for jurisdiction. NOTICE.

Notice: Service of process.  The ( must have a chance to be heard/appear.

a. Fair notice: either 1) actual or 2) reasonably calculated, under all the circumstances, to result in actual notice

b. How to serve process on (
i. What:  FRCP 4.  Summons and copy of Complaint

i. How:  

1. Personal service: personal delivery to (
2. Substituted service: leave paper with someone of suitable age and discretion who resides there.  Or at (’s place of business 

3. Serve (’s agent.  Who is appointed to accept service.  

4. Sewer service problem.  Certify that service was made (when in fact dumped).  Preys on poor.  Major indictments if get caught. 

ii. Other methods: FRCP 4(e)(1) incorporates state methods

1. use FRCP

2. use rules of state where the federal court is situated

3. use rules of state where service is effected (in same district)

iii. Waiver.  

1. FRCP 4(d) allows waiver of service by mail (not service by mail).  

2. Carrot and stick.  

iv. Bulge rule:  

1. FRCP 4(k)(1)(b).  you can reach outside the state so long as within 100 miles of the court.

v. FRCP 4(k).  State long-arm statute.  

c. Reasonable (Mullane)

i. reasonably calculated, under all the circumstances, to result in actual notice… so ( has opportunity to appear/be heard. 

ii. #  This is what you use for multiple or unknown parties.  (Mullane)

1. if any other method will work, you must do it, otherwise, publication is ok. 

iii. The fact that ( did not get actual notice does not mean not constit

d. Opportunity to be heard

i. Seizure of property before get a trial. Re-po

ii. Some factors allow pre-judgment seizure of property

1. ( must have affidavit

2. must get writ or order from a judge

3. ( may be required to post bail

4. ( gets a hearing on the merits

e. What kinds of things can parties contract into:

i. Note:  consent is a subset of POWER. 

ii. Contract/appoint an agent to receive service of process

1. Szukhents. (vs the NY sharpies) husband served process to wife and forwarded it to the hicks in MI.  designated agent to create jurisdiction,. 

iii. Choice of law provision.  “any litigation resulting out of this agreement shall be subj to law of Ireland”

iv. Explicit forum selection clause (carnival cruiselines)

1. form contracts, see in rental contracts for real estate, prpty 

2. court said: you consented, there was notice- it was on the ticket.  Reasonably communicated. Benefits of the clause is lower ticket price. 

v. “Cognovit” - throw the fight in advance. 

f. Venue- 

i. 28 USC 1391.  which courts have juris over which cases

ii. 1404 transfer to a different court within the system

forum non conveniens.  We don’t transfer it, we will just dismiss it.  Ex: Scotland v Reno.  Accident in Scotland, court in CA, transferred to OH, whether to dismiss, dismissed then heard in the UK

II. Three key questions

a. Do both, one, or none of the states have personal jurisdiction over the defendant?

b. Then, in which courts can the case be heard (federal or state, or either?)

c. What law will apply??  (Erie, Hanna) 
III. Personal jurisdiction (aka territorial jurisdiction)

3 types of territorial juris:   

(1) in personam- juris over the person and all his property

(2) in rem- juris over the thing (usu land)

(3) quasi in rem (you use the property to fight about something else, damages capped at value of the property/thing seized)

3 key issues: power, notice and consent.

Either power without consent  OR consent without power.

Notice:  either actual or reasonable (Mullane reasonable)

BASIS FOR TERRITORIAL JURISDICTION: 

a. Physically present (live there, resident, domiciled)

b. Found there.  

c. Property is attached before the suit

d. Designated agent (by contract or statute)
e. Minimum contacts…
i. How you get IN PERSONAM:  
b. (1) within Constitutional bounds; and 
c. (2) by a state statute
a. ASK:  Does the state statute…

i. Meet the constitutional grant? 

4. eg: (convergence) like CA

5. ASK:  is it consistent with fair play and substantial justice? Are there minimum contacts??

ii. Exceed the constitutional grant?

4. eg: human rights tribunal

iii. Run shy of the constitutional grant?

4. eg: MA long arm statute. 

5. ASK:  does the statute cover this?  (fairness, minimum contacts)

i. eg: a D who is engaged in substantial and not isolated activity within this state, whether such activity is wholly intrastate, interstate or otherwise, is subj to the juris of the courts of this state, whether or not the claim arises from that activity.  
ii. Note:  Divorce. Abandoned spouse in the state where both lived may obtain personal jurisdiction over absent spouse.  Many variations. 
f. Consent

i. Express consent

1. Agent. 

b. (Szuhkents)  

c. cognovit clause (appt an agent to confess on your behalf)

1. Contract:  Choice of law provision, forum selection clause. 

d. BK

e. Carnival cruise Lines

i. Power- contracted into

ii. Notice- was on the ticket

iii. Some benefits to the clause, saves money, 

iv. And it makes sense since Carnival inc in FL (FPSJ- Shoe)

1. Required by state. Regulated activity, can require a corp to have an agent in that state.  (statute)

v. Implied consent. (eg speeding ticket, trooper) Hess v Pulaski 

vi. Voluntary appearance. Consent without personal jurisdiction.  ( consents when brings the lawsuit there. 

g. Physical presence.  Touchstone of personal jurisdiction. 

vii. Physical presence at time of service. (includes tagged when plane flies within state’s boundaries.).  Still in controversy whether physical presence trumps minimum contacts.  

f. Even if extreme result.  Burham. (Dad visits kids in CA)

i. Pennoyer v Neff- Neff was not served via publication in the newspaper and no jurisdiction arose through attachment of his property bc attached after the suit began.  (“in rem”).  And he was not physically present.   

ii. State law exceptions to presence at time of service

1. Service by fraud or force invalid. (frogmarch)

2. Immunity of parties and witnesses.  (“special appearance” or “limited appearance”)

h. Domicile:

iii. Personal jurisdiction: 

1. corp- principle place of business or where incorporated.

2. person- state of domicile 

g. Defn: place where person maintains her personal home.  Residency coupled with intent to remain indefinitely (not proof of intent for permanently)  Intent is key. (Mormon girl)

h. vacation home is a residence.  

i. WW Volkswagen: until they actually moved, Robinsons were not yet domiciliaries of AZ.   

j. Citizenship.  Even if domiciled abroad, US citizen subj to personal juris in US.  (Note: no laws, rules that subj person to juris based solely on citizenship)

Const. limits on In Personam jurisdiction:  Nexus and notice.

b. Nexus.   
i. (1) Traditional rule: Physical Power.  
a. ( is served with process in forum state.  
b. ( not served in forum state, but:
a. ( consented to state’s power 
i. ( appointed an agent (Szukhents v NY sharpies)
b. ( was domiciled in that state
ii. (2) Modern:   BALANCE min contacts & reasonableness.  

1. Minimum contacts  (Intl Shoe)
a. Quantity & nature of contacts, Purposeful availment 
b. Not about physical power: gets rid of legal fictions to presence.  
c. Possible level of contacts:
iii. No contacts
iv. Single and isolated
v. Casual
vi. Continuous and systematic (here, does not matter if there is no nexus with the claim)
6. Reasonableness (aka “traditional notions of fair play and substantial justice” -- Intl Shoe)
i. (1) Minimum contacts. (Quality and nature of (’s contacts with forum - Is there purposeful availment?)

	Jurisdiction?
	Minimum contacts
	Trad notions fair play/substantial justice

	Yes- Intl Shoe
	+
	+

	No-Asahi
	+
	-

	Yes- BK
	-
	+

	No- WW Volkswagen
	-
	- 


(1) Minimum contacts. (Quality and nature of (’s contacts with forum - Is there purposeful availment?)

Purposeful Availment required.  Where avail… “privileges of conducting activities in the forum state thus invoking the benefits and protections of its laws” (Hanson v Denckla)
- Stream of commerce Brennan dissent, Intl Shoe
- Foreseeability- Appoint chattel as agent for  service of process?
1. General jurisdiction.  
a. Y- substantial contacts w/ forum (domicile, residence, place of business or incorporation)
b. Y- systematic & continuous (Shoe).
c. Default location where you sue. 
d. Doesn’t matter whether nexus w/ claim
e. Tagged in the jurisdiction.  Burnham v Superior Court.  (Scalia says phys presence trumps minimum contacts test) 

2. Specific Jurisdiction. Contacts give rise to claim.  
a. N – systematic & continuous, but no purposeful availment/ not reasonable (Asahi) 

b. Y- single & isolated & nexus (usually, but depends on nature, quality and circumstance)
i. Is there a state interest? 

- (Y) McGee v Intl Life Insurance.  The company solicited the business and got the benefit of the premium

- (N) Shaffer v Heitner.  Stock attached in DE.  If  state perceived an interest, we would have expected to see a statute to get juris to protect it.  Not within fair play/substantial justice.  Moves Intl Shoe to in rem. 
c. N- single & isolated and no nexus.  (Helicopteros Nacionales de Colombia v Hall) 

d. N- Hanson v Denckla.  Daughters sue over trust in DE.  Mother moved to FL.  One wanted benefit of FL laws.  No can do.  The unilateral activity of third parties cannot create jurisdiction where there is no purposeful availment.  (“cannot satisfy the requirement of contact with the forum state”). 

e. N- casual, occasional or indirect activities

f. N- WW Volkswagen.   Woodsons drove their car through OK.  Local dealer (NY) did not purposefully avail to OK.  Not consistent with notions of fair play, substantial justice. 

ii. Foreseeability alone does not result in jurisdiction. 

iii. (2) Modern due process: Reasonableness.  

“Traditional notions of fair play and substantial justice.” 

Looks at Defendant’s burden.  

1. Forum nonconveniens. 
a. Incremental costs of travel, lodging, law 

b. Especially for intl parties (Asahi, only parties left are both international, in court in the US) 

2. Foreseeability  (’s conduct and connection with forum state such that he should reasonably anticipate being haled into court.  

(WW Volkswagen v Woodson)

a. Chattel as agents for service of process?? Disastrous impacts.  

3. Purposeful availment.  Burger King.  Rudzewicz was a sophisticated businessman;  contract, nature of interaction.  Contract provides law of FL will apply. Does not say ( consents to juris.  Court: Fl law.   ( did not own property in Fl, no physical presence. No min contacts.   

a. Note that the contract might have been more explicit, but there was a risk of its rejection if too draconian.  Risk of unconscionability. Plus that can use many times. Balance of carrots/sticks.

IV. DUE PROCESS REQUIREMENT for jurisdiction. NOTICE.

Notice: Service of process.  The ( must have a chance to be heard/appear.

a. Fair notice: either 1) actual or 2) reasonably calculated, under all the circumstances, to result in actual notice

b. How to serve process on (
i. What:  FRCP 4.  Summons and copy of Complaint

ii. How:  

1. Personal service: personal delivery to (
2. Substituted service: leave paper with someone of suitable age and discretion who resides there.  Or at (’s place of business 

3. Serve (’s agent.  Who is appointed to accept service.  

4. Sewer service problem.  Certify that service was made (when in fact dumped).  Preys on poor.  Major indictments if get caught. 

iii. Other methods: FRCP 4(e)(1) incorporates state methods

1. use FRCP

2. use rules of state where the federal court is situated

3. use rules of state where service is effected (in same district)

iv. Waiver.  

1. FRCP 4(d) allows waiver of service by mail (not service by mail).  

v. Bulge rule:  

1. FRCP 4(k)(1)(b).  you can reach outside the state so long as within 100 miles of the court.

vi. FRCP 4(k).  State long-arm statute.  

c. Reasonable (Mullane)

i. reasonably calculated, under all the circumstances, to result in actual notice… so ( has opportunity to appear/be heard. 

ii. This is what you use for multiple or unknown parties.  (Mullane)

1. if any other method will work, you must do it, otherwise, publication is ok. 

iii. The fact that ( did not get actual notice does not mean not constit

d. Opportunity to be heard

i. Seizure of property before get a trial. Re-po

ii. Some factors allow pre-judgment seizure of property

1. ( must have affidavit

2. must get writ or order from a judge

3. ( may be required to post bail

4. ( gets a hearing on the merits

V. Subject matter jurisdiction 

 (1) First cut:  state v. federal?   (2) Next, if federal:  which federal court?

Federal courts have 2 kinds of jurisdiction:

a. (1) Federal question. 28 USC § 1331.  The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United States.  Art. 3, Sec. 2

i. Sometimes the states also have authority re: federal question cases. 

ii. Exclusive federal jurisdiction: patent law, admiralty, anti-trust, copyright

iii. Louisville RR v Mottley.  Look at the pleading on its face.  

b. (2) Diversity jurisdiction. 28 USC § 1332.   

Point is protect out-of-state citizens from local state prejudice. 

Makes up about 25% caseload in fed courts. 

i. 1332(1) Citizens from different states. 

1. complete diversity when action commenced.  Strawbridge. 

2.  Mas v Perry:  Mr was a citizen and subj of a diff st 1332a2

3. Const does not clearly require complete diversity.  Art 3 sec 2.  But in Saadeh v Farouki, don’t want aliens suing each other in fed court, ok if alien v citizen though.

ii. Amount in controversy exceeds $75,000 (exclusive of costs, atty fees)

1. does not matter if ( does not receive this amt at the end

2. remember Rule 11 req that pleading be well-founded

c. Parties cannot contract into federal court. 

d. FRCP  12(h) Waiver or Preservation of Certain Defenses.

i. 12(h)(1) defense of lack of personal jurisdiction is waived if not raised. 

ii. 12(h)(3)  claim must be dismissed as soon as realized there is no subj matter jurisdiction.  SUBJECT MATTER JURISDICTION  NOT WAIVABLE. 

e. Claim preclusion.  If the court is determined NOT to have SMJ, then you can bring your claim again.  You are NOT precluded. 

f. The Constitution did not create the federal courts, these were an act of Congress.  Cong can grant jurisdiction for specific areas.

i. Removal jurisdiction  (1441)

ii. Supplemental jurisdiction  (1367)

VI. Pleadings

a. Rival systems.

i. Common law pleading in theory and practice

1. first premise: divided judicial power.  

2. second: framing the issue for decision

ii. chancery and procedure. 

b. Reforming the process

i. Our process is rooted in English forms of action

ii. Forms of action are buried, but they rule us from the grave.

iii. Went to writs, code system, now it’s notice system for fed govt

c. Pleading in a modern regime: notice based system. 

i. Goal: make it easy to start a suit, let the later part of the system figure out how. 

ii. Provides framework for subsequent development of litigation

iii. Can serve as first discovery device: trigger obligations to disclose. 

iv. The Complaint.  

1. Rule 3. “A civil action is commenced by filing a complaint with the court.” 

2. Rule 8(a).  short and plain statement. 

a. Statement of subj matter jurisdiction

b. Short and plain statement of the claim 

c. Demand for judgment/prayer for relief 

3. Overpleading

a. Advantages of spelling out detail in your claim. 

i. Frames the case for the judge

ii. Signals to defense you are formidable opponent, more he sees, more happy to get rid of it

iii. Signal to the public, media

iv. Signal to potential litigants

v. Maybe no worries re Rule 15 amendments

vi. The broader the pleading, the broader discovery.  

b. Disadvantages to detail in the Complaint

i. Shows what you know/don’t know.  

1. may suggest bad faith to judge. 

ii. If allege something you can’t prove, you may be destroyed.  Undermine long term reputational interests. 

iii. Costs a lot to you, finding all the info

iv. May trigger hostile response in (.  Potential for open war. 

4. Underpleading. 

a. Cost-efficient.  

b. ( may not invest as much to oppose.  

c. Costs:  insurance.  Be sure to always plead negligence (even if you think it’s intentional conduct bc that’s not usu covered)

5. Failure to state a claim. Rule 12(b)(6)

a. Even if all facts are true, there is no claim upon which relief can be granted

b. Other ways to kick out.  12(b)(1-5).  Technical.  Failure of service of process, absence of personal jurisdiction, venue

v. Ethical limitations.  Disfavored claims. 

1. Rule 11.  

a. When you (sign) make a representation to the court, it’s read against Rule 11.  Oral statements IN court, anything written or other papers.  (does not cover discovery).
b. Must be a reasonable good faith belief.  And make a  “reasonable inquiry” into the law and facts under the circumstances.  

i. A pure-heart empty-mind gets sanctioned. 

ii. If your mother says she loves you, better check it out. Do not take on faith what your client tells you. 

iii. Also imposes obligations on the client. 

c. Primary mechanism for disciplining counsel.  

d. 11(b)(1) IMPROPER PURPOSE.  purpose not to harass

e. 11(b)(2) FRIVOLOUS PLEADING.  No foundation under existing law.  If no authority of if already been overruled

f. 11(b)(3) FACTUAL DISCREPANCIES.  Evidentiary support.  Reasonable opportunity for investigation or discovery

i. ok if not in admissible form, but can’t just speculate

ii. Business Guides.  Seeds were not good indicators of whether opp party violated the copyright. First suit launched ok bc had to do it quickly, but as soon as learned of problem, should have backed out. 

g. 11(b)(4) DENIALS.  denial warranted on evidence or based on lack of info

h. 11(c) Sanctions.  A court may  impose sanctions sufficient to deter repetition. **secondary turbulence.  

i. Against:  1-lawyer who signed, 2-law firm, 3-the party OR all thee of these. 

ii. Cold cash.  Per offense violation or tied to amt of non-sanctioned party incurred.  Or can be paid to the court.  Or to third parties. 

1. Lodestar method.  Takes a blended rate for legal rep in the community.  Multiply by reasonble number of hours to respond. 

iii. Reprimand.  

iv. Referral to the bar for disciplinary action

v. Written opinion

i. Note: avoid rule 11 by sending it to the opposing party with understanding that you may file it unless settlement.

j. You cannot avoid Rule 11 even if you voluntarily dismiss your suit.  

2. Rule 9. Heightened Pleading Requirement. 

a. Mistake and fraud must be pleaded with particularity. 

b. Malice, intent, knowledge or other conditions of mind may be averred generally. 

c. Fraud is easy to allege but hard to prove, so bc raises value of a case and a reputational cost to opponent, must raise the bar.  Require particularity.  

i. Difficult bc the other party may have all the facts. And you can’t make them up without risk of Rule 11 sanctions. 

3. Heightened pleading requirements for § 1983?  

a. Leatherman: wanted to make it tough to sue a municipality

b. S.Ct. says can’t require hps unless statute says so.  Maybe congress will change the FRCPs. 

c. Gomez.  Who has to plead good/bad faith of police officer. If doesn’t allege an element of the claim, the suit is over.  12b6.  this is an affirmative defense, so rests with (.  Important consequences re burden of persuasion. 

d. Responding to the complaint

i. Pre-answer motion.  Rule 12.  

1. Defense does not take a position on the merits. All before the answer.  Generally within 20 days of service of complaint. 

2. Three options:

a. Motion to strike R 12(f). 

i. If contains “any redundant, immaterial, impertinent or scandalous material” (bc possibly read to a jury)

b. Motion for more definite statement R 12(e).

i. If Complaint is “so vague or ambiguous” that D cannot respond to it.  Must point out defects and specify details needed. 

ii. Disfavored motion bc short and plain statement. 

c. Motion to dismiss. R 12(b)(6) failure to state a claim upon which relief may be granted. 

i. Defenses. Rule 12b 

1. lack of subj matter juris

2. lack of personal jurisdiction

3. improper venue

4. insufficiency of service of process

5. failure to state a claim upon which relief may be granted.  

6. Failure to join a party under R 19

ii. Waiver.  12g, 12h 

1. Depends on defense involved. Generally if not consolidated into one motion to dismiss, then may be waived. 

ii. Answer: position on substantive merits of the complaint.  

1. When: ( must respond within 20 days of service of Complaint and summons. If was timely waived, then ( has 60 days from the date the request was mailed.  90 days if foreign (.  (Waiver Rule 4(d)

a. If ( filed a Rule 12 motion, then has 10 days from after the court’s answer.  

2. Rule 11(b)(4) applies to the answer. 

3. Rule 8(b).  

a. Options:

i. Admit

ii. Deny (failure to deny may result in admission)

iii. State that without knowledge or information sufficient to form a belief as to their truth. (if it’s in your control, you must respond)

b. Ex: Zielinski- sued a construction co about forklift injury.  They denied an averment that should not have been a general denial.  Must admit owned the lift. 

4. Rule 8(c) Affirmative defenses.  

a. Even if all you said is true, you still can’t win bc..

i. must be asserted explicitly, to provide notice.  if it’s not, it cannot later be asserted. Lesson: if you think it’s an affirmative defense, better raise it early. 

1. list includes: duress

b. assert at outset, lends efficiency to process

5. reply

e. amendments

i. Rule 15(a) 

1. ( has a right to amend once before ( serves an answer

2. ( has a right to amend once within 20 days of serving her answer. 

3. IF no right to amend, a party may seek leave of court.  “Shall be freely given as justice so requires”

a. Or by written consent. 

ii. Rule 15(b).  Variance.  

1. where evidence at trial does not match the pleading.  

2. even at trial, a party can seek leave to amend. 

3. 2 options:

a. if other side does not object, the evidence is admitted and you can amend. 

b. If other side objects, then inadmissible.  

iii. “Relate Back”   Rule 15(c)  can only amend complaint if it relates back to original claim.

1. TEST:  Court looks to operational facts set forth in original complain to see whether ( was put on notice of claim the plaintiff later seeks to add.

iv. Aquaslide.  Not that many limits on amending, even when may impose crippling prejudice.  

v. Moore v Baker.  Not informed re EDTA therapy alternative to carotid artery surgery.  Can’t amend. Complaint was very specific, should have just alleged more generally as negligence or malpractice. 

vi. Bonerb v Richard J Caron Fdtn.  BB court injury at youth home.  Now has new counsel and wants to amend complaint re counseling malpractice.  Ok to amend bc ( on notice of negligence “failure to properly supervise/instruct” in orig complaint.  And period for discovery had not expired.  No showing of undue delay or bad faith on part of (. 

vii. Haddle v Garrison.  

Tools of a court to encourage settlement (and discourage a trial)

(1) Require referral of case to a mediator before it comes to court

Mediation.

Pros

encourage people to look forward

does not have to go to court

helps bleed out personal animosity, self-righteousness. 

Cons

excuses past behavior as cost of moving forward

does not go to court- not much potential to improve your position if you are starting low.

favors those who present themselves better, can manipulate the process (let’s not worry about who killed who, Sir Lancelot..)

other:  a mediator need not know about the substance or details/background (unlike in arbitration)

(2) REQUIRE SETTLEMENT CONFERENCE

Lockhart v Patel:  a court can require attendance at a settlement conference, and sanction parties who don’t show up.  Here, the D had to pay 50K more bc found in contempt of the court. 

(3) ARBITRATION.

(Unlike mediation), an arbitrator selected bc of expertise in that area 

Pros: 

expertise of arbitrator (do not have to educate them like a jury)

knowledge of the parties, their reputations

knowledge of the marketplace, commercial expectations

potentially cheaper, faster

a federal court must hear criminal cases first, there may be a backlog of civil litigation

better remedies- plus, no sanctions from a legal system

Ferguson v Writers Guild of America, West (p 612)

facts: writer for screenplay Bev Hills Cop II wants 100% credit

writers’ guild had an adjudication dispute system for these kinds of claims; identity of arbitrators is unknown, drawn from the community.  No appeal, no cross, no testimony- Ferguson dislikes. 

Cali court says that since Ferguson contracted into it, and they give deference to the arbitration boards bc of their expertise which the court lacks

Engalla v Permanente Medical Group, Inc. (p 619)

facts: complaint claims unequal bargaining power; plaintiff’s husband agreed to the arbitration bc it was his workplace health insurance; at time of agreement, not disclosed re the significant delays. (99% of cases took 2.5 yrs- big difference fr brochure)

rule:  fraud in the making of an agreement to arbitrate can defeat a petition to compel to arbitrate.  Court remands.

Managerial judging, fast-track adjudication

Pre-trial orders

(eg) Setting an early date for trial- 

consistently speeds litigation up, but may increase the costs

assumption that prevents counsel and judges from procrastinating

Sanders v Union Pacific (p 645)

facts & findings:  pretrial order sets benchmarks and sanctions, but Sanders lawyer does not prepare at all.  Court dismisses the case with prejudice as a sanction since the opposing counsel had prepared/complied and sanders had not.  And bc sanders’ case did not turn on important public policy question

left with a malpractice suit if you are Sanders

this turns on whether his lawyer has malpractice insurance

must show clear failure to meet standards AND that you were likely to win that case. 

McKee v Fairburn (p 650)

facts: slip and fall case. Negligence, but the plaintiff might have used a housing code reg to show violation and strict liability, but bc was not raised in the complaint, where he had not declared this neg per se as an argument, he was precluded from using it. 

Rule 15, amendment to pleading allowed only by permission of the court or consent of adverse party


Rule 16.  pretrial orders.  It controls the subsequent course of the action, “unless modified at trial to prevent manifest injustice”

If allow the ( to advance the strict liability theory at trial amounts to surprise to (.  Externalities to court system are bad.  

Affects length of trial

Might have been settled

And if can just amend a pretrial order easily, why take it seriously at all??

III. Pretrial outcomes

Default judgments.  Rule 55. 
Cleans up the books and resolves cases. 

May use when the ( never shows up to court. 

Rule 60, how to reopen a default judgment. 

Dismissals

Rule 41.  voluntary or involuntary. 

Involuntary. Dismissed with prejudice, res judicata.  When plaintiff does not follow up

Here, defendant not tarnished by case that reaches merits

Voluntary.  You may bring the suit again. 

Settlement 

Expectations of the parties converge on the merits and hazards, exchange of info via discovery pushes the parties closer towards understanding. 

Pros: 

Creates possibility of win-win.  Better than a judgment. 

Benefit of lower legal fees, costs. 

can get better remedies than what the courts can offer

Does not require court approval.  

2 exceptions:  1) class action; 2) minor or incompetent

A trial is a failed settlement. 

Damages rule of thumb- for “specials” (the medical expenses, injuries, etc) it’s 2 or 3 times this amt for settlement value. 

Kalinauskas v Wong.  

Facts: Caesars’ wanted confidentiality agreement on sexual harassment case witness.  This increased value of settlement to her to agree.  But was not honored by a different court.  So next time, clause that says can only be re-opened by the same court that decided the case. 

court reopened the agreement bc said the protective order/confidentiality agreement would otherwise require duplication of discover and here modification would NOT prejudice the substantial rights of the nonmoving party

VACATUR
The parties cannot agree to vacate, that’s for the court to decide.  But they can agree to not oppose a motion for vacatur. 

Who owns a judgment?  The Public or the parties. 

If it’s the Parties…

– robs public of positive externalities.  

- subsequent users injured.  Tragic re product liability 

-/+  govt never finds out, reduces regulation 

– the public paid for the forum, tax dollars. 

+ parties invested their own resources, 

If vacatur is easy to get

reduces the risks of going to trial, more cases will be brought/fewer settled. 

in such a case, may need to limit the appellate docket. 

If vacatur is hard to get

and you are a repeat player (or perhaps an NGO with X mission), you want to settle cases you might lose and only bring those you can win, so as to dominate the case law with favorable precedent. 

US Bancorp Mortgage v Bonner Mall (p 598)

facts: only one party wants vacatur

note:  COGNOVIT. contracting for judgment.   Generally viewed as evidence of adhesion contract.  

Neary v U of California. (p 595)

facts: both parties want vacatur

Plaintiff willing to vacate bc otherwise hurts the school, defendant happy to vacate bc increases settlement value,.

A Cali court held: stipulated reversals to effectuate a settlement should be granted unless extraordinary circumstances warrant an exception.

SUMMARY JUDGMENT.   Rule 56

Initial screen:  12(b)(6) Motion to dismiss for failure to state a claim.

12b6- does not reach the facts, just screens out non-claims

denial of 12b6 does not mean the claim will prevail at trial

Next screen: Rule 56. Summary Judgment. 

Symmetrical: can be used against either party

Is there a genuine dispute of material fact?

If so, you need to have a trial

56a- timing

56c- standard.  10 days before time fixed for hearing

genuine. (eliminate “creative” issues)

material.  56e- party must come forward with specific evidence.

possible to get a partial judgment

AND the moving party is entitled to judgment as a matter of law

Celotex v Catrett (p 630)

facts: asbestos suit by a widow.  She had burden of proof to show the exposure was to that company’s material specifically

a letter does not take the place of an affidavit. 

Visser v Packer Engineering Associates (p 636)

Facts: sues- violation of ADEA.  Lost his pension.  Introduces lots of evidence about how boss is an asshole.  But no evidence bearing on fired bc was old. 

Notes: 

easier for party w/out burden of proof to get summary judgment

useful move to prevent trials with sympathetic parties/witnesses that would not be awarded on merits, but heartstrings.  Or where a foreign corp is in a state court.  Or where one party much richer than the other. 

if you defeat a motion for SJ, no guarantee of winning at trial

Key difference btw 56 and other rules:  actually looks at facts in terms of meeting evidentiary standards.   (but does not look at credibility)

requires facts made on personal knowledge (no hearsay)

IV. Identifying the Trier

Outside of the system:  arbitration, mediation, settlement

Inside--Levels of choice:

Judge or jury?

Which judge?

Which jury members? 

Art III Judges in federal courts

Influences (pretty sheltered)  Art III, Sec 1

no decrease in salary

shall hold office during their good behavior

Selection- depends on what level

be the college roommate- single best predictor of success

President nominates, Senate confirms

some have judicial experience, most all have gone to law school

Bias or Prejudice of Judge  

Notion of what is bias varies over time

Hathahley was a rare case.  Usually information you obtain in the context of a trial is not basis to disqualify.  Testimony is from another separate case- not this one.  
Jeffrey C Hatcher, Sr. 

Liljeberg v Health Services Acquisition Corp

leading case p 663

judge sat on the board of a college that stood to gain or lose based on outcome;  he had not opened his mail or gone to any of the meetings though

judge should not have heard the case, but he was completely unawares

More common for the judge to recuse herself than to have to go through all this.  More difficulty where conflict is 455(b).

28 USC 144 (open-ended standard) 

party only gets to file one affidavit in any case

another judge gets assigned. 

28 USC 455 

(a) …shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned

(b)(2) where he has served as lawyer in the matter before becoming a judge

(b)(3) where served as a govt employee or expressed an opinion concerning the merits of the particular case or controversy

(c) no decisions where self or family member has a financial interest.  Must make reasonable efforts to find

(e) waiver:  parties cannot allow a judge to waive out of “b,” but can waive “a”

Easier to operationalize 455(b) than 455(a). 

In re Jeffrey C. Hatcher, Sr. (p 656)

Facts & findings:  about the judge and his son;  he watched his son perform in a courtroom and now the (repeat) party wants this judge to recuse himself.  Court disagreed.  Yes, he was in the courtroom but only as a spectator, nothing he learned that a member of the public might not have ascertained. 

Hardest way to get a judge out- when the info is generally available in the community. 

Dynamics:  can’t just recuse yourself at the drop of a hat, puts too much burden on your colleagues

Trial by Jury

vii. Amendment 6.  Criminal right to a trial by jury. 

viii. Amendment 7. Civil trials. 

In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law.

ix. Right to trial:

1. Essentially a Constitutional floor.

2. Preserved:  If you were entitled to a jury in 1791 and if the relief was from court of common law (and where you want money damages) (i.e. not equity, at court of chancery), and your claim was over $20, you get one now.  But new causes of action can’t be “preserved”

a. History- the jury was seen as a check on tyrannical enforcement of draconian laws.  Anti-federalists saw this right as crucial

b. “that’s a bad man” (nevermind the law)

3. By statute: now the only way you get right, when a new cause of action

4. Congress has also set up agencies that have their own form of adjudication but it cannot remove those actions that existed in 1791.

x. Chauffers, Teamsters & Helpers, Local 391 v Terry  (p 670)

1. Plaintiffs want a trial by jury, but there is no historical analogue of labor unions.  So, the court analyzes their cause of action, concludes that it’s more like law than equity re the kind of relief sought

xi. NOTES:

1. Federal jury has 6 persons.

2. Rule 38(d) You must request a trial by jury, or else you waive it.

3. Rule 48, federal system requires unanimous verdicts unless parties agree to accept a non-unanimous verdict.. 

Who’s on the jury anyways?
xii. Venir pool-- Population sample: 

1. INCLUSIONARY. ( 28 USC 1861: right to trial by jury selected at random from a fair cross section of the community

a. 28 USC 1862.  Discrimination prohibited. y

2. Sources:

a. people who vote, who have phones, 

b. people too dumb to get out of it

c. once you eliminate the ability to spend time, you end up with a bunch of retired folk and 30-year-old guys who live with their mother

3. Possible to have physically contiguous courts with dramatically different juries (balt city, balt county); federal pools draw from a larger geographic area.  

4. biases- along a bell curve…

xiii. Voir dire—pick out who you want

1. EXCLUSIONARY.  Your goal is to knock out the people on the other end of the bell curve, to get those on your far end; you end up with mostly people in the middle

2. Two steps:

a. FOR CAUSE

i. Financial interest

ii. Impressions of the police

iii. Knows the defendant

b. PEREMPTORY CHALLENGES 

i. ( 28 USC 1870, (get 3 of ‘em, unless add jurors)

ii. Gut intuition

iii. Consultants’ advice develop proxies, indicators

3. Ask questions in person, by form

4. Limitations:

a. Can’t discriminate on race alone (Batson v Kentucky- 1986-criminal case where systematic striking of black jurors without justification based on non-racial factors violates defendant’s right to equal protection)

b. Edmonson v Leesville Concrete Co (1991)- extends prohibition of peremptory charges based on race to civil litigation.

c. Purkett v Elem (1995) when a peremptory challenge is challenged, counsel can offer any kind of excuse- even so fantastic and it will likely be accepted.

V. judicial control of jury action

Stages at which you can control the jury

Before the trial- 

jury selection

jury instructions—must reflect the substantive law

Rule 50.  Judgment as a matter of law

(a)(1) If during a trial by jury a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party and may grant a motion for judgment as a matter of law against that party with respect to a claim or defense that cannot under the controlling law be maintained or defeated without a favorable finding on that issue.
During the trial  (not much control opportunity here)

sometimes may request exhibits, or to have testimony read again, may ask questions

After the trial

RENEWED Rule 50.  (JNOV)

A rational jury could not have found for that party

New trial. 

Something went wrong in the trial, judge concludes.  Maybe wrong evidence, procedural defects like charging the jury wrong

The judge finds the jury decided against the great weight of the evidence (not Rule 50)

  Tools of a court to encourage settlement (and discourage a trial)

(1) Require referral of case to a mediator before it comes to court

Mediation.

Pros

encourage people to look forward

does not have to go to court

helps bleed out personal animosity, self-righteousness. 

Cons

excuses past behavior as cost of moving forward

does not go to court- not much potential to improve your position if you are starting low.

favors those who present themselves better, can manipulate the process (let’s not worry about who killed who, Sir Lancelot..)

other:  a mediator need not know about the substance or details/background (unlike in arbitration)

(2) REQUIRE SETTLEMENT CONFERENCE

Lockhart v Patel:  a court can require attendance at a settlement conference, and sanction parties who don’t show up.  Here, the D had to pay 50K more bc found in contempt of the court. 

(3) ARBITRATION.

(Unlike mediation), an arbitrator selected bc of expertise in that area 

Pros: 

expertise of arbitrator (do not have to educate them like a jury)

knowledge of the parties, their reputations

knowledge of the marketplace, commercial expectations

potentially cheaper, faster

a federal court must hear criminal cases first, there may be a backlog of civil litigation

better remedies- plus, no sanctions from a legal system

Ferguson v Writers Guild of America, West (p 612)

facts: writer for screenplay Bev Hills Cop II wants 100% credit

writers’ guild had an adjudication dispute system for these kinds of claims; identity of arbitrators is unknown, drawn from the community.  No appeal, no cross, no testimony- Ferguson dislikes. 

Cali court says that since Ferguson contracted into it, and they give deference to the arbitration boards bc of their expertise which the court lacks

Engalla v Permanente Medical Group, Inc. (p 619)

facts: complaint claims unequal bargaining power; plaintiff’s husband agreed to the arbitration bc it was his workplace health insurance; at time of agreement, not disclosed re the significant delays. (99% of cases took 2.5 yrs- big difference fr brochure)

rule:  fraud in the making of an agreement to arbitrate can defeat a petition to compel to arbitrate.  Court remands.

Managerial judging, fast-track adjudication

Pre-trial orders

(eg) Setting an early date for trial- 

consistently speeds litigation up, but may increase the costs

assumption that prevents counsel and judges from procrastinating

Sanders v Union Pacific (p 645)

facts & findings:  pretrial order sets benchmarks and sanctions, but Sanders lawyer does not prepare at all.  Court dismisses the case with prejudice as a sanction since the opposing counsel had prepared/complied and sanders had not.  And bc sanders’ case did not turn on important public policy question

left with a malpractice suit if you are Sanders

this turns on whether his lawyer has malpractice insurance

must show clear failure to meet standards AND that you were likely to win that case. 

McKee v Fairburn (p 650)

facts: slip and fall case. Negligence, but the plaintiff might have used a housing code reg to show violation and strict liability, but bc was not raised in the complaint, where he had not declared this neg per se as an argument, he was precluded from using it. 

Rule 15, amendment to pleading allowed only by permission of the court or consent of adverse party


Rule 16.  pretrial orders.  It controls the subsequent course of the action, “unless modified at trial to prevent manifest injustice”

If allow the ( to advance the strict liability theory at trial amounts to surprise to (.  Externalities to court system are bad.  

Affects length of trial

Might have been settled

And if can just amend a pretrial order easily, why take it seriously at all??

VI. Pretrial outcomes

Default judgments.  Rule 55. 
Cleans up the books and resolves cases. 

May use when the ( never shows up to court. 

Rule 60, how to reopen a default judgment. 

Dismissals

Rule 41.  voluntary or involuntary. 

Involuntary. Dismissed with prejudice, res judicata.  When plaintiff does not follow up

Here, defendant not tarnished by case that reaches merits

Voluntary.  You may bring the suit again. 

Settlement 

Expectations of the parties converge on the merits and hazards, exchange of info via discovery pushes the parties closer towards understanding. 

Pros: 

Creates possibility of win-win.  Better than a judgment. 

Benefit of lower legal fees, costs. 

can get better remedies than what the courts can offer

Does not require court approval.  

2 exceptions:  1) class action; 2) minor or incompetent

A trial is a failed settlement. 

Damages rule of thumb- for “specials” (the medical expenses, injuries, etc) it’s 2 or 3 times this amt for settlement value. 

Kalinauskas v Wong.  

Facts: Caesars’ wanted confidentiality agreement on sexual harassment case witness.  This increased value of settlement to her to agree.  But was not honored by a different court.  So next time, clause that says can only be re-opened by the same court that decided the case. 

court reopened the agreement bc said the protective order/confidentiality agreement would otherwise require duplication of discover and here modification would NOT prejudice the substantial rights of the nonmoving party

VACATUR
The parties cannot agree to vacate, that’s for the court to decide.  But they can agree to not oppose a motion for vacatur. 

Who owns a judgment?  The Public or the parties. 

If it’s the Parties…

– robs public of positive externalities.  

- subsequent users injured.  Tragic re product liability 

-/+  govt never finds out, reduces regulation 

– the public paid for the forum, tax dollars. 

+ parties invested their own resources, 

If vacatur is easy to get

reduces the risks of going to trial, more cases will be brought/fewer settled. 

in such a case, may need to limit the appellate docket. 

If vacatur is hard to get

and you are a repeat player (or perhaps an NGO with X mission), you want to settle cases you might lose and only bring those you can win, so as to dominate the case law with favorable precedent. 

US Bancorp Mortgage v Bonner Mall (p 598)

facts: only one party wants vacatur

note:  COGNOVIT. contracting for judgment.   Generally viewed as evidence of adhesion contract.  

Neary v U of California. (p 595)

facts: both parties want vacatur

Plaintiff willing to vacate bc otherwise hurts the school, defendant happy to vacate bc increases settlement value,.

A Cali court held: stipulated reversals to effectuate a settlement should be granted unless extraordinary circumstances warrant an exception.

SUMMARY JUDGMENT.   Rule 56

Initial screen:  12(b)(6) Motion to dismiss for failure to state a claim.

12b6- does not reach the facts, just screens out non-claims

denial of 12b6 does not mean the claim will prevail at trial

Next screen: Rule 56. Summary Judgment. 

Symmetrical: can be used against either party

Is there a genuine dispute of material fact?

If so, you need to have a trial

56a- timing

56c- standard.  10 days before time fixed for hearing

genuine. (eliminate “creative” issues)

material.  56e- party must come forward with specific evidence.

possible to get a partial judgment

AND the moving party is entitled to judgment as a matter of law

Rule 56 (c) Motion and Proceedings Thereon. The motion shall be served at least 10 days before the time fixed for the hearing. The adverse party prior to the day of hearing may serve opposing affidavits. The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although there is a genuine issue as to the amount of damages. 

Celotex v Catrett (p 630)

facts: asbestos suit by a widow.  She had burden of proof to show the exposure was to that company’s material specifically

a letter does not take the place of an affidavit. 

Visser v Packer Engineering Associates (p 636)

Facts: sues- violation of ADEA.  Lost his pension.  Introduces lots of evidence about how boss is an asshole.  But no evidence bearing on fired bc was old. 

Notes: 

easier for party w/out burden of proof to get summary judgment

useful move to prevent trials with sympathetic parties/witnesses that would not be awarded on merits, but heartstrings.  Or where a foreign corp is in a state court.  Or where one party much richer than the other. 

if you defeat a motion for SJ, no guarantee of winning at trial

Key difference btw 56 and other rules:  actually looks at facts in terms of meeting evidentiary standards.   (but does not look at credibility)

requires facts made on personal knowledge (no hearsay)

VII. Identifying the Trier

Outside of the system:  arbitration, mediation, settlement

Inside--Levels of choice:

Judge or jury?

Which judge?

Which jury members? 

Art III Judges in federal courts

Influences (pretty sheltered)  Art III, Sec 1

no decrease in salary

shall hold office during their good behavior

Selection- depends on what level

be the college roommate- single best predictor of success

President nominates, Senate confirms

some have judicial experience, most all have gone to law school

Bias or Prejudice of Judge  

Notion of what is bias varies over time

Hathahley was a rare case.  Usually information you obtain in the context of a trial is not basis to disqualify.  Testimony is from another separate case- not this one.  
Jeffrey C Hatcher, Sr. 

Liljeberg v Health Services Acquisition Corp

leading case p 663

judge sat on the board of a college that stood to gain or lose based on outcome;  he had not opened his mail or gone to any of the meetings though

judge should not have heard the case, but he was completely unawares

More common for the judge to recuse herself than to have to go through all this.  More difficulty where conflict is 455(b).

28 USC 144 (open-ended standard) 

party only gets to file one affidavit in any case

another judge gets assigned. 

28 USC 455 

(a) …shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned

(b)(2) where he has served as lawyer in the matter before becoming a judge

(b)(3) where served as a govt employee or expressed an opinion concerning the merits of the particular case or controversy

(c) no decisions where self or family member has a financial interest.  Must make reasonable efforts to find

(e) waiver:  parties cannot allow a judge to waive out of “b,” but can waive “a”

Easier to operationalize 455(b) than 455(a). 

In re Jeffrey C. Hatcher, Sr. (p 656)

Facts & findings:  about the judge and his son;  he watched his son perform in a courtroom and now the (repeat) party wants this judge to recuse himself.  Court disagreed.  Yes, he was in the courtroom but only as a spectator, nothing he learned that a member of the public might not have ascertained. 

Hardest way to get a judge out- when the info is generally available in the community. 

Dynamics:  can’t just recuse yourself at the drop of a hat, puts too much burden on your colleagues

Trial by Jury

xiv. Amendment 6.  Criminal right to a trial by jury. 

xv. Amendment 7. Civil trials. 

In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law.

xvi. Right to trial:

1. Essentially a Constitutional floor.

2. Preserved:  If you were entitled to a jury in 1791 and if the relief was from court of common law (and where you want money damages) (i.e. not equity, at court of chancery), and your claim was over $20, you get one now.  But new causes of action can’t be “preserved”

a. History- the jury was seen as a check on tyrannical enforcement of draconian laws.  Anti-federalists saw this right as crucial

b. “that’s a bad man” (nevermind the law)

3. By statute: now the only way you get right, when a new cause of action

4. Congress has also set up agencies that have their own form of adjudication but it cannot remove those actions that existed in 1791.

xvii. Chauffers, Teamsters & Helpers, Local 391 v Terry  (p 670)

1. Plaintiffs want a trial by jury, but there is no historical analogue of labor unions.  So, the court analyzes their cause of action, concludes that it’s more like law than equity re the kind of relief sought

xviii. NOTES:

1. Rule 48 Federal jury has 6 persons; may have up to 12. .

2. Rule 38(d) You must request a trial by jury, or else you waive it.

3. Rule 48, federal system requires unanimous verdicts unless parties agree to accept a non-unanimous verdict.. 

Who’s on the jury anyways?
xix. Venir pool-- Population sample: 

1. INCLUSIONARY. ( 28 USC 1861: right to trial by jury selected at random from a fair cross section of the community

a. 28 USC 1862.  Discrimination prohibited. 

2. Sources:

a. people who vote, who have phones, 

b. people too dumb to get out of it

c. once you eliminate the ability to spend time, you end up with a bunch of retired folk and 30-year-old guys who live with their mother

3. Possible to have physically contiguous courts with dramatically different juries (balt city, balt county); federal pools draw from a larger geographic area.  

4. biases- along a bell curve…

xx. Voir dire—pick out who you want

1. EXCLUSIONARY.  Your goal is to knock out the people on the other end of the bell curve, to get those on your far end; you end up with mostly people in the middle. 

2. Two steps:

a. FOR CAUSE

i. Financial interest

ii. Impressions of the police

iii. Knows the defendant

b. PEREMPTORY CHALLENGES 

i. ( 28 USC 1870, (get 3 of ‘em)

ii. Gut intuition

iii. Consultants’ advice develop proxies, indicators

3. Ask questions in person, by form

4. Limitations:

a. 28 USC 1862 (see above).  No disc. 

b. Can’t discriminate on race alone (Batson v Kentucky- 1986-criminal case where systematic striking of black jurors without justification based on non-racial factors violates defendant’s right to equal protection)

c. Edmonson v Leesville Concrete Co (1991)- extends prohibition of peremptory charges based on race to civil litigation.

d. JEB- extends to discrimination based on gender. 

e. Purkett v Elem (1995) when a peremptory challenge is challenged, counsel can offer any kind of excuse- even so fantastic and it will likely be accepted.

VIII. judicial control of jury action

Stages at which you can control the jury

Before the trial- 

jury selection

Rule 51. jury instructions—must reflect the substantive law

Rule 50.  Judgment as a matter of law (JMOL)

(a)(1) If during a trial by jury a party has been fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party and may grant a motion for judgment as a matter of law against that party with respect to a claim or defense that cannot under the controlling law be maintained or defeated without a favorable finding on that issue.
Note:  often courts prefer to use rule 50 after the case heard.  Otherwise, the case will have to start from scratch. 

During the trial  (not much control opportunity here)

sometimes may request exhibits, or to have testimony read again, may ask questions

note: jury members are free agents; may drive to site of crash or examine their own aluminum wiring.   (misbehavior, can support motion for new trial if discovered)

After the trial

RENEWED Rule 50.  (JNOV)

A rational jury could not have found for that party

…. The movant may renew its request for judgment as a matter of law by filing a motion not later than 10 days after entry of judgment and may alternatively request a new trial or joint a motion for a new trial under Rule 59….
NOTE: Rule 50- doesn’t get used much, since these are the same cases that usually get settled. 

Rule 59.  New trial. 

(point is to get a new jury)

Either the judge or a party can make a motion for it. 

The rule does not specify standards, but lots of common law:

Flawed procedures:  Something went wrong in the trial, judge concludes.  Maybe wrong evidence, procedural defects like charging the jury wrong

Flawed verdict: The judge finds the jury decided against the great weight of the evidence (not Rule 50)

13th juror standard- if I were on this jury, I would not have voted this way

Other controls:

f. Remitter- judge orders a new trial unless plaintiff agrees to accept reduced damages
g. Additur-  judge orders new trial unless defendant agrees to accept increased damages

h. Partial new trial- Pingatore v Montgomery Ward Co (where ( was bitten by a rat as left the store, but atty swore and ranted at ( counsel, so ct of appeals reversed the judgment but ordered a partial new trial, bc clear ( should get something! 

Reid v San Pedro, Los Angeles & Salt Lake RR (p 713)
Facts: cow dead on RR tracks.  P claims his cow killed by the RR train bc the RR neglected to close a gate.  Evidence also showed that P’s gate was open.  P could not show by preponderance of evidence that the cow got out bc of D’s negligent fence keeping.  (even though cow was closer to the downed fence)

Rule:  a ( has the burden of presenting evidence that it’s more probable than not that the ( is liable in order to overcome motion for a directed verdict for the (. 

So, the trial court should have directed a verdict for appellant. 

Procedural control of rational proof

xxi. Burden of persuasion

beyond a reasonable doubt (civil context)

preponderance of the evidence

more likely than not

* sometimes “clear and convincing evidence” for fraud and other things plead with specificity.

looks at all the evidence on the record

in a criminal context, the burden is moved towards the (, must be really sure if you are going to convict a ( and deprive of rights…

Burden of production
Requires a party to “produce,” to find and present evidence in the first place

Celotex v Catrett
Pennsylvania RR v Chamberlain (p 724)

xxii. Facts: widow sues RR for death of her husband, died under mysterious circumstances and none of his co-workers are brave enough to speak up.  Just one guy who saw the accident from a distance.  She has a theory of negligence, but no proof.

xxiii. Rule 50. There is not evidence on the record for a jury to find for her, so the judge does not let the case go to the jury. . 

Lind v Schenley Industries (p 736)
xxiv. Facts: Weight of the evidence case.  Question re existence of an oral contract.   Despite factual unlikelihood of the contract, the jury decides who they find more believable. District court disagreed and threw out verdict, higher court found abuse of discretion. 
xxv. Rule:  where nothing indicates the jury was not properly presented with the correct evidence, the judge may not nullify the verdict by granting a new trial so long as the evidence admits of the conclusion made by the jury
xxvi. Peterson v Wilson (p 745)
1. Rule:  admission of juror testimony to impeach a jury verdict is prohibited.  The only exception is for extraneous and outside influences on the jury. (Rule of Evidence 608)

a. Good policy bc ensures the finality of the verdict

b. In fact we prohibit the bailiff from saying anything about what they hear the juries say.  

2. Note:  it is possible for the lawyers to poll the jurors, just in case it is more difficult for each one to speak the verdict rather than hide behind the unified verdict.

VII. Themes

a. (1) Division and separation of judicial power

b. (2) Upstream rules influence downstream

i. Screen out frivolous cases

ii. Consider long term consequences

c. (3) Tension btw getting it done and getting it right

i. Goal of system is minimum false positives and false negatives.

ii. False positive:  bad claim wins 

iii. False negative: good claim loses

d. (4) Secondary Turbulence

i. Rule makes a lot of sense, but parties fight too much about the rule instead of the substance

e. (5) Lawyers make the system go

i. Influence what the suit looks like, how proceeds and ends

ii. How to frame the issues, which issues to bring

iii. Whether to settle or go to trial

iv. Constraints- pretrial orders- judicial management

f. What are goals of a legal system?

i. You go to the legal system for results you cannot generate yourself.  (you can flip a coin, but too much is at stake)

1. Must be fair- 

a. objective to both sides/parties. 

b. decision is tied to the substance of the suit. 

ii. Cheap, inexpensive preferably

iii. Fast, administrative/bureaucracy lag time

iv. Final.

VIII. Analysis of a suit. 

a. Personal jurisdiction?
b. Subject matter jurisdiction?
c. What law applies?  Erie. 
IX. Basics of a lawsuit

a. Rule 3:  start a civil action by filing a Complaint

b. Rule 8:  Complaint provides notice. 

i. Short and plain statement of claim

1. parties involved

2. the action (robbed, beat, etc)

ii. Demand for judgment/relief

iii. Jurisdictional basis. 

iv. Goal:  provides notice what being sued for. 

c. Rule 11:  (quality control mechanism)

i. B1 no improper purpose

ii. B2 legal foundation

1. (must exhaust administrative remedies)

iii. B3 evidentiary support

iv. C: Sanctions.  A court MAY impose sanctions 

1. Benefits of sanctions:

a. signal to opposing lawyer- watching over your shoulder

b. signal to judge- dubious competence of opposition

c. relates to settlement value of case- ready to fight to bitter end, not ready to write a big check.

2. Before amended so that sanctions were optional created major secondary turbulence.

d. Rule 12: 

i. b3 no venue, 

ii. b6 no claim upon which relief can be granted

iii. b7 no jurisdiction

iv. 3- motion for more definite statement
e. Rule 50.  Judgment as a matter of law. No rationale jury could have found, no sufficient evidentiary basis. This rule as a control when jury decides NOT based on the evidence.   (aka, formerly, JNOV)
i. Can make motion before and/or after a jury makes its decision.
a. If the jury gives its verdict and gets it wrong, you have to start from scratch
ii. But if you 
f. Questions for each level
i. District- Q for the jury, 
ii. Appeals- did the district court act properly, 
iii. De novo review- when the whole record is evaluated. 
g. claim preclusion.  
X. Who wins and how
a. Burden of pleading
b. Burden of production
c. Burden of persuasion
i. Beyond a reasonable doubt
ii. Clear and convincing evidence
IX. Why even have a trial??

a. We think some things can only be resolved this way. 
b. Determination of facts, more than a look at the law. 

c. Comparative advantage- everyone puts on their best issue
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