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I. Sources of Limits on Liability for Debt

A. Common Law Limits:
1. Tort Theory:
a. Intentional Infliction of Emotional Distress: some courts buy it.  Maryland doesn’t.
b. Outright blackmail:  prohibited.

c. Maryland common law intrusion on privacy: Not violated by creditor’s actions:  “When the debtor takes creditor, the debtor implicitly agrees to reasonable repayment requests.” 252 Md. 53 (1969).
2. Lender Liability

a. Notice

i. Even without an obligation in the promissory note/security agreement, the good faith requires the lender must give “reasonable” notice before calling a loan.  KMC v. Irving Trust, 34.

ii. The amount of “reasonable notice” is undefined.  

b. Lender Liability is generally enforcement of the covenant of good faith in the promissory note.

i. Based on objective facts.

ii. And the lender’s actual subjective intent/belief.

c. Watch for exercise of control in a bad faith manner by a creditor over a debtor.

B. Statutory Limits:
1. Fair Debt Collection Practices Act:  15 USC § 1692 et seq.

a. Scope

i. Attorneys are subject to the Act, when debt collection is a regular part of their business.

ii. Act does not apply to a creditor collecting its own debt.  This means that the Act applies only to collectors who have essentially sold their debt.

b. A debt collector:

i. Must identify self as debt collector;

ii. Advise the debtor that he or she has a right to identify or dispute the debt; and 

iii. Avoid harassment, false representation or third party communications.

c. Within five days of the first verbal communication, the debtor must be sent notice advising him of his rights.

d. After violation, the debtor is entitled to reasonable damages, $1,000 and attorneys’ fees.  In class action, fees are lesser of $500,000 or 1% of net worth of agency.

e. Md. Fair Debt Collection Act:  Md. ComL §14-201 et seq.

2. Fair Credit Reporting Act:  15 USC § 1681 et seq.

a. Covers how things are reported, what is reported, how long items can remain on the report, how the consumer can review and dispute items on the report.

b. Maryland analogues:  Md. Code Ann. Com. L. § 14-1209

II. State Law Collections
A. The Collection Process  in Maryland: 
1. Judgment:  (Effective from the date of judgment or recordation.)

a. A money judgment must specify a specific amount of dollars in favor of the receiving party.

b. Once obtained, judgment automatically creates a lien on real property in the county of judgment.  The clerk will index and record the judgment.  C&JP § 11-402.

c. Judgments from foreign counties must be indexed and recorded (domesticated, under s 11-402(c)) in the county of the property.  

d. Lien may be stayed by order of the court.  C&JP § 11-804

2. Execution:
a. On written request, a judgment creditor may request a writ of execution.  C&JP § 11-403; Md. Rule 2-641.

i. A judgment must be ten days old before it can be executed on, to allow the other party time to appeal.  Md. Rule 2-632.

ii. A levy without foreclosure has no effect if it freezes the property in bad faith or for an unreasonable period of time, especially if the levy attempted to create a secret lien rather than actually execute the judgment.  Illi v. Margolis, 267 Md. 30 (1972).

iii. If multiple liens are levied on the same property at the same time, priority relates back to the time the writ was delivered to the sheriff.

b. The Sheriff then levies on the property pursuant to Md. Rule 2-642(b).  

i. Lien does not attach to personal property until levied upon.  C&JP § 11-403.

ii. A levy is effective as long as the judgment is outstanding (12 years unless refilled).

iii. Sheriff files a “return” stating what he levied on in the county of the property & the county of the judgment.  Md. Rule 2-642(d) – (e).

iv. Levy only attaches for 120 days.

c. A levy may be released:  Md. Rule 2-643

i. On satisfaction;

ii. On posting bond; 

iii. Upon motion of the Debtor (that the judgment is vacated, expired, satisfied, exempt or the creditor has done something wrong);

iv. Upon election of exemption; or

v. Due to claim of a third person.

3. Attaching Property:

a. T/E and Joint Tennancy:
i. If the property is held in joint tenancy, the lien must be levied before the lien attaches.  East Shore v. Bank of Sommerset, 253 Md. 525 (1969).

ii. Levying severs the joint tenancy, creating a levy on the judgment debtor’s interest in the property as a tenant in common.

b. Leases:  

i. Ground rents may be attached.

ii. Year to year leases, and nonrenewable leases for less than five years may not be attached.

c. Finding the property:
i. Deposition after judgment, or send a questionnaire and threaten with deposition.

ii. If the wrong person’s property is attached, they may file a motion to release the levy under Md. Rule 2-643(e).

iii. Ask the debtor.  (Interrogatories, phone survey)

iv. Send a small check to the debtor to get the account numbers back.

v. Serve the resident agent for the local bank and wait for objection.
4. Garnishment:
a. Procedure:

i. Serve the garnishment on the garnishee

ii. Garnishee must answer service.

iii. If the garnishee does not answer, the court may enter a judgment against the garnishee in the full amount of the creditor’s judgment against the debtor.  

iv. Non-answer may not result in complete liability by the garnishee if there are exceptional and outrageous circumstances.  Webb v. Erickson, 83.

v. The court determines, by hearing or admission, the amount of money owed by the garnishee to the debtor.

vi. Third parties may assert claims against the garnished funds,

vii. The garnishee may assert any defenses it may have, and it may also chose to assert any of the debtor’s defenses against the garnishment or the creditor.

viii. The court issues a judgment in favor of the creditor against the garnishee, up to the lesser of the amount of the judgment against the debtor or the amount of the debtor’s money the garnishee has.

b. Garnishing Bank Accounts:

i. Writ may attach to account with overdraft at the time of service.

ii. Writ attaches to any funds received by the garnishee between service and judgment.

iii. Bank may be able to set off its own debts against the funds attached.
c. Garnishing wages:
i. Payment is in the order received by the employer.  Com. L. § 15-603.

ii. Up to 25% of disposable wages.  Md. Com. L. § 15-601.

iii. If greater than 75% of disposable wages, a wage-earner may exempt $145 per week; or 30 times federal minimum wage, for debtors in Caroline, Kent and Queen Anne’s County.

iv. Disposable wages are gross less all taxes withheld, health or medical insurance withholding, child/spousal support.

v. Employer may not fire an employee due to one garnishment per calendar year.  Com. L. § 15-606.

d. Defenses:  A Judgment creditor cannot obtain rights against the garnishee superior to the debtor’s rights against the garnishee.  (The bank may assert all defenses against the creditor that it could assert against its accountholder.  The creditor cannot obtain better rights against the garnishee than the debtor had.)
B. Exemptions:  (Maryland)
1. Who may take exemptions:

a. Individuals take their own exemptions.  
b. Married people filing joint bankruptcy take two sets of exemptions.

2. Unlimited exemptions:

a. Money payable in the event of sickness, accident injury or death of any person.
i. Whole or term life policies, etc.

ii. Does not apply to inheritances – only applies to third party liabilities on account of death.

iii. Including compensation for loss of profits and future earnings

b. 401, 403, 408 and 414 plans.

c. T/E property.

i. Creditors of individual creditors cannot attach T/E property.  In re Ford, 3 B.R. 559 (1980).  (Filing does not sever the tenancy.)

ii. The lien cannot attach to the T/E property.  Some states permit attachment but not levy.  

3. Limited exemptions: total $6,000, $8,500 in bankruptcy.

a. Stuff, clothing, equipment, necessary for a trade, up to $2,500.

b. Household goods, clothing, personal stuff, up to $500

c. Anything, up to $3,000

d. In bankruptcy, another $2,500 of anything.

e. Joint Bank Accounts: C&JP § 11-603

i. Spousal accounts cannot be attached unless both are debtors.

ii. Joint accounts in trust cannot be attached unless both are debtors.

iii. Normal joint accounts are frozen and the source of the funds traced.

4. Waiver of exemptions:

a. Generally waiver is not permitted.

b. However, valid collateral cannot be exempted.  The exemption may be taken even though the property has no equity in it, but the exemption is not effective against the secured creditor, except under the bankruptcy code.

5. Partially exempt property:

a. Property may be declared ‘partially exempt’ if it is worth more than the exemption amount.

b. When partially exempt property is sold, proceeds are allocated first to cost of sale, second to secured debt, third to the full exemption amount and fourth to any executing lien creditors.

C. State Law Alternatives to Bankruptcy
1. UCC Article 6 – Bulk Sale (for Businesses and Sole Proprietorships)

a. Prevent debtor from selling assets to one buyer without notice to creditors

b. Creditors submit claims for payment by deadline

c. Only apply when business selling all assets at one time

d. Disadvantages: 

i. Civil liabilities on seller, buyer, or auctioneer if Art 6 requirements are not complied with

ii. No mechanism to stop creditor collection actions while sale is in process

e. Advantages:

i. BS may result creditors getting payments in less time than in B.  Cheaper than B.

ii. Speed and less cost.

2. Assignment for the Benefit of Creditors

a. D assigns assets to TP in trust to sell assets to pay creditor claims

b. Advantages: Faster and less cost for creditors

c. Disadvantages: Creditors can still sue D on deficiency claims

i. Transactions can be undone if in violation of normal preferences

ii. Constitutes grounds for entry of an order of relief in an involuntary Ch. 7 case (§ 303).  

iii. Carries the equivalent of judgment.

3. State Receivership

a. State court receiver – legal control of assets and can sell for benefit of creditors

b. Advantages: Non-profits, family farmers and churches can’t be forced into involuntary B

c. Disadvantages: R does not have authority and control over D.  R can’t prevent D from filing for B

4. Composition Agreement (K law) – Small corporations and consumer debtors

a. Agreement between debtor and 2 or more creditors to extend repayment terms or accept less than full payment or discharge of debts.

b. Can have agreement drafted to comply with bankruptcy code (reads like plan of reorganization) and use agreement as plan

c. Advantages: 

i. Debtor pays less

ii. Creditors receive some payment

iii. Cheaper, faster than bankruptcy

d. Disadvantages:  Dependant on willing creditors.

i. Can’t force creditors to enter in.  

ii. One creditor can tank deal by suing D and levying on house and effectively prevent debtor from making voluntary payments to other creditors.

D. Fraudulent Conveyances.
1. Constructive Fraud:  
a. Conveyance made by a person who is insolvent or will be rendered insolvent by the conveyance is fraudulent as to creditors without regard to intent, if made without fair consideration.  Md. ComL. § 15-204.

i. “Insolvent” for business = engaged or is about to engage in a business transaction for which the property remaining in his hands is an unreasonably small capital.  Com.L. § 15-205.

ii. Entity has an unreasonably small amount of capital.  Com L. § 15-205.

iii. About to incur debts beyond his ability to pay.  Com. L. § 15-206

b. “Fair consideration” = received in good faith, in an amount not disproportionately small.  Md. ComL § 15-203.  “Not disproportionately small” depends on the circumstances.

c. Conveyance in anticipation of future debt can be fraudulent.  Com.L. § 15-206.  Future creditors may avoid transfers if:

i. Person is or will be insolvent because of the transfer; and 

ii. The insolvent intends or believes that he/she will incur debt that he/she will be unable to pay.

2. Actual Fraud:  

a. Conveyance made and obligation incurred with actual intent to hinder, delay or defraud present or future creditors, is fraudulent as to present and future creditors.  Md.  Com. L. § 15-207

b. Intent must be shown with clear and convincing evidence.  ACLI v. Rhoades, 131.

c. Includes present AND future creditors.

3. Rights of Third Parties

a. Purchasers without fraudulent intent, who take for less than fair consideration, may retain a security interest in the property to ensure repayment.  Md. Com. L. 15-209(c).  The way this works is the creditor pays off the purchaser to take the property without the purchaser’s lien.

b. Purchaser who made improvements will probably get a lien for the cost of improvements made.  

4. Fraudulent Conveyances and the Married Woman’s Property Act:

a. The Act:

b. Basically, married women can do stuff with property as though they were not married.

c. Husband’s creditors cannot attack transfers from wife to third party as fraudulent conveyances.  Md. Family § 4-206.

d. A transfer between spouses is invalid if made in prejudice of the rights of present creditors.  Md. Family § 4-301(d)(2)(i).

e. No requirement of fraud, intent to prejudice the creditors, etc, merely that a transfer prejudices a creditor’s rights.

f. Where bank has note in single name on T/E property, the act of titling T/E may be a transfer between spouses, and be void because it prejudiced the right of the present creditor (bank).  Was there a transfer (gift) of a T/E interest in property between the debtor and his/her spouse.

5. Fraudulent Conveyances in Leveraged Buy-out

a. Equity (prior owner) gets a leg up on unsecured creditors:  Priority should be: Secured Creditors first, General unsecured creditors, and finally, Equity interests.

b. Equity pledged to support buy-out ( pledge of assets to support purchaser’s loan from bank

III. General Bankruptcy Provisions:

A. Jurisdiction & Venue:

1. Venue is proper:

a. Where the debtor is domiciled 

b. Residence, ppb, principal assets, had been located for 180 days immediately prior, or the place they were domiciled the most during the last 180 days.
2. Jurisdiction  [Northern Pipeline]

a. Bankruptcy courts have only the limited jurisdiction of Article 1 judges.  (They also have none of the protections of an Art. 3 judge.)
b. District Court takes and retains jurisdiction over bankruptcy cases, and then refers them back to the bankruptcy courts.  


28 U.S.C. 1334(a) & (b) District courts have  original but nonexclusive jurisdiction over bankruptcy matters.  


18 U.S.C. 157:  All bankruptcy matters may be raised in a bankruptcy court.


D. Md. Has a rule referring bankruptcy cases to the bankruptcy court.


Any party may remove to district court.
c. Jury trial permitted if in the bankruptcy court's jurisdiction, authorized by the district court rules and consented to by all parties.

3. Classifications:

a. Bankruptcy Court must hear core matters, arising under the bankruptcy court.  [If you have to look at the code to figure out what is going on.]  Bankruptcy courts may hear core matters and issue orders.
b. Bankruptcy courts may hear non-core matters, but must refer to the District court for an order/de novo appeal.
c. Bankruptcy courts may not hear personal injury or tort claims.
B. Attorneys’ Fees:

1. Attorney of the TIB/DIP

a. If the attorney is employed by the estate (TIB or DIP) the court must approve employment with an order.
b. Fees are paid on application based on statutory compensation.  If approved by the Court, an attorney may take a retainer.

c. Fees are a priority claim against the estate.

2. Attorney of the Debtor:

a. If the attorney works for the debtor, the attorney's employment and fees are not dependent on court approval, and is not an expense of the estate.
b. An attorney representing the pre-petition debtor will have conflicts with the estate, because the attorney is probably a creditor.

c. Regardless, the compensation must be reported to the Court. 
d. Trustee may waive attorney-client privilege with respect to pre-petition communications.
C. Involuntary Bankruptcy:
1. Eligibility of Petitioners: § 303(b).
a. Three creditors whose claims are not subject to a bona fide dispute, and whose unsecured claims exceed (in the aggregate) $11,625. 

Separately incorporated parents & subs are separate creditors.  Gibraltor, 478.

Creditors who were paid post-filing retain standing.  In re Faberge, 485.

b. If the debotor has fewer than 12 non-insider creditors, one creditor whose unsecured claim exceeds $11,625.

c. Fewer than all (general) partners signing a partnership filing is automatically an involuntary case.

2. Eligible Debtors:  § 303(a).

a. Any eligible debtor:  § 109 (a person who resides, has a domicile, place of business in the US, and is not a railroad, insurance company, bank, S&L, etc.)
b. A person may only be forced into Ch. 7 or 11 bankruptcy.

c. Family farms, not-for-profits may not be put into involuntary bankruptcy.  
3. Procedure:

a. On filing, automatic stay takes effect. 

b. Debtor will answer and a hearing will be held.

i. Creditor(s) must prove the debtor is generally not paying debts as due, or a receiver has been appointed. § 303(h).

ii. "Generally" is a wussy word.  It means checking a credit report, any friendly bankers and industry practice in similar circumstances.  In re Silverman, 487.

iii. Assignment for the benefit of creditors appoints a receiver - any creditor may force a Ch. 7 or 11 filing.

c. If the court dismisses a petition without consent of all parties, including the debtor, the court 

i. May award costs or attorneys' fees.

ii. If filed in good faith, the court may award punitive damages.

d. If the court grants the petition, the case proceeds as if it were a voluntary filing.

i. A debtor who is involuntarily placed in Ch. 7 has an absolute right to convert to a Ch. 11, unless the case has previously been converted from another chapter.  § 706(a).

ii. The trustee may avoid any transfers taking place 90 days prior to filing the involuntary petition.  § 547.

D. Automatic Stay

1. Extent of the Stay

a. A creditor may not:  § 362(a)(1) – (8).

i. Take any action against the debtor or the property of the estate.

ii. E.g., suits for payment, letters requesting payment, refusing to perform services due to the debtor unless the debtor pays.

b. A creditor may:

i. Communicate with the debtor, including send an accounting that says “this is not a bill.”

ii. Accept unsolicited payment.

iii. Take action against non-estate property – post-petition wages, guarantors or co-debtors.

iv. Evict a non-residential tenant after expiration of the lease.  § 362(b)(10).

c. Setoff is not permitted, but an administrative freeze is permitted.  Md. v. Strumpf. 
i. Lifting the freeze is procedurally identical to lifting the stay or obtaining use of cash collateral.    
ii. Bank may exercise rights of setoff after a lift-stay, unless: § 553

(a) The claim is disallowed; 

(b) The claim was purchased by the bank post-petition, or within 90 days pre-petition while the debtor was insolvent; or  
(c) The debt was incurred within 90 days of petition, while the debtor was insolvent, for the purpose of obtaining a right of setoff.

iii. The setoff is avoidable by the trustee:  § 553(b).

(a) To the extent that the setoff amount improves the bank’s position by decreasing the deficiency that existed 90 days pre-petition.

(b) The trustee may also avoid any setoff within 90 days pre-petition that improves the bank’s position.

iv. For purposes of setoff, the debtor is presumed insolvent 90 days prior to filing.  § 553(c).

d. The stay continues until discharge or dismissal.  § 362(c).

2. Waiver:  

a. A debtor may not make a pre-petition waiver of the stay, because it jeopardizes the interests of other creditors.  Farm Credit, 516.

b. Waiver may be valid in a single-asset case if supported by special consideration or bad faith by the debtor.
3. Exclusions from Stay:  § 362(b).

a. Criminal actions.  § 362(b)(1).
b. Filing of PMSI security interests.  (Other security interests may be filed within 10 days of granting, but will be preferences and subordinate to the trustee.)  § 362(b)(3).
c. Presentment of negotiable instruments, protesting and dishonor of such instruments.

d. Miscellaneous:  Paternity or alimony suits, government actions regarding police or regulatory power, setoffs of margin accounts, Foreclosure by HUD, audits, demands for tax deficiencies or returns, revocation of accreditation or licensure, etc.

e. Exceptions are narrowly construed:  actions by the government for money judgments or punitive damages are stayed.  US v. Settles, 518.  (Act under False Claims Act for treble damages and penalties not necessary to prevent future damage, thus action was stayed).

4. Lift-Stay

a. Formal Reasons:  § 362(d)

i. “For cause,” including lack of adequate protection.  (See Adequate Protection, III(G), p. 11)
ii. For property in which the debtor has no equity and is not necessary to reorganization.

iii. In single-asset real property cases, unless not later than 90 days after petition,

(a) The debtor’s plan has a reasonable possibility of being confirmed within a reasonable period of time, or 

(b) If the debtor has commenced monthly interest payments at a current fair market rate on the value of each creditor’s claim secured by the real estate.

b. Lack of Adequate Protection in Reorganizations:

The asset is not essential to the reorganization, AND

The creditor is undersecured or deserves an equity cushion;
c. Lack of Adequate Protection in Liquidation:
i. Stay shall be lifted with respect to assets without equity.

ii. Stay might be lifted if assets are perishable or will otherwise depreciate during the case.

d. Party requesting relief has burden to establish need for lift-stay.  § 362(g).

e. Lift-stay must be heard or is automatically granted within 30 days. § 362(e).  (Frequently not enforced).

E. Allowed Claims

1. A claim is a right to payment, liquidated, unliquidated, contingent, right to an equitable remedy, etc.  § 101(5).

a. The debtor or the trustee may file a proof of claim on behalf of the creditor, to ensure that the claim is discharged, to fix the claim, or to ensure any notice problems are resolved.

b. A guarantor may file a claim under § 501(d), in order to take whatever is available from the estate from the debtor before the guarantee takes affect.

c. Contingent or unliquidated claims are litigation or settled/estimated.  §502(c).

d. Claims for damages due to rejected contracts/leases, tax claims are deemed to have arisen pre-petition.  §§ 502(g), (h).

2. Disallowed Claims  

a. Claims for:  § 502(b).

i. Claims unenforceable against the debtor, unmatured interest, in excess of the reasonable value of the services provided, various claims by employees for post-petition compensation.
ii. Claims for property tax in excess of the value of the property.  § 502(b)(3).
iii. Unmatured alimony.  §502(b)(5) (by way of § 523(a)(5)).

iv. Claim by landlord in excess of back rent due plus:  § 502(b)(6).

(a) 1 year’s rent; or 

(b) The lesser of (15% of the amount due under the lease) or three years rent.

v. Priorities, fraudulent transfers, ineligible setoffs, claims for contribution on disallowed claims etc. §§ 502(d), (e).

b. If a proof of claim is not filed, the creditor may not receive funds in the bankruptcy.  A Ch. 11 or 13 debtor need not file because their claims are scheduled, but the creditor is stuck with the amount scheduled (or amended) by the debtor.  § 502(b)(9).

3. Secured Claims

a. A secured creditor’s lien is allowed to the FMV of the property on the date of filing.  § 506(a). 

b. The lien is void to the extent that it is not an allowed secured claim.  § 506(d).

i. However, the lien flows through bankruptcy unaffected in Ch. 7 cases.  Dewsnup.  (While bankruptcy can affect the claim and the debt, it does not affect the lien.)

ii. If the value of the collateral increases after petition, a Ch. 7 creditor receives the benefit of that increase.

iii. In a Ch. 11 or 13 case, the creditor does not get the benefit of any increase in value, unless the case converts to liquidation.

c. Floating liens do not attach to post-petition collateral. § 552(a).

d. Security interests attach to proceeds of pre-petition collateral.  § 552(b).

e. A right of setoff is treated as a secured claim.  § 553.

4. Unsecured Priority Claims.  § 507(a).
a. Expenses of the estate:  The first priority unsecured claim.

i. Before any other expenses of the estate are paid, any unsecured claims given administrative priority under § 362 (lift-stay), § 363 (use of cash collateral), § 364 (post-petition financing) must be paid.  § 507(b).

ii. Paid through a request for payment, except in Maryland, where you have to file a motion for administrative expenses.  ("Notice & a hearing, you have to file a motion")

iii. Actual costs to maintain the estate (e.g. Insurance for the assets of the estate.)

iv. Expenses to recover property for the estate, either by the trustee or a creditor.  § 503(b).

b. Other Priority Claims:  § 507(a).  
i. Second, claims under § 502(f):  claims incurred in the ordinary course of the debtor’s business during the pendancy of an involuntary case.

ii. Third, $4,000 employee wages (per person, earned within 90 days of petition).

iii. Fourth – Sixth:  Contributions to a employee benefit plan, governed by a complicated formula; unsecured claims of grain producers or fishermen; claims by tenants for security deposits.
iv. Seventh, Alimony/Child Support “in connection with a separation agreement.”
v. Eighth:  The last three years of income taxes, taxes from fraudulent returns (§ 523(a)(1)(B) – (C); Property taxes “payable without penalty after one year before” bankruptcy day; all withholding or employment taxes; penalties due on any priority tax claim.

vi. Ninth, claims by the FDIC.

c. Many of these claims may not be discharged.

5. Proof of Claim: (Form 10.)

a. Most creditors have to file supporting documents.

i. The IRS doesn't have to file supporting documents, because the taxpayer always carries the burden of proof.

ii. A Ch. 11 scheduled creditor need not file, but if it doesn’t the scheduled creditor is limited to the claim provided by the debtor, which the debtor may amend.  § 1111(a).
b. Claims must be filed within 90 days of the first creditor's meeting.  

i. The court may permit late filing, but the late filing loses priority.  

ii. All gov't claims are allowed 180 days to file.  This means it is not unusual for a gov't claim to come in after a Ch. 13 plan is approved.

c. A claim is allowed unless it is objected to.

i. If an objection is made, the objector must prove that the claim should be disallowed for the reasons explained in § 502(b).  

ii. The usual objectionable claims are unmatured interests:  post petition interest on unsecured or undersecured creditors. 

F. Powers of the Trustee or Debtor-in-Possession:

1. Priority of the Trustee:  § 544 / § 9-317.

a. Trustee takes the bankruptcy estate as though the Trustee obtained an executed judicial lien on all property.  § 544

i. A security interest is subordinate to a person who becomes a lien creditor before the earlier of:

(a) Perfection;

(b) One of the conditions in § 9-203(b) [attachment] is met and a financing statement is filed. E.g., the security agreement is signed and a financing statement filed, but the credit has not yet been used.

ii. A PMSI takes priority over lien creditors who executes between the debtor’s receipt of the goods and the PMSI-holder’s filing. 
b. Trustee is a “bona fide purchaser” of real property.

i. Even if debtor was aware of problems, DIP is a BFP.  Wonder-Bowl, 590 (Although debtor was aware of un-filed lien on real property, DIP takes free of lien).
ii. 4th circuit says that actual knowledge of the debtor is imputed in the DIP. 
c. A PMSI holder may perfect within its 20-day period, regardless of bankruptcy:

i. The automatic stay does not prevent an act to perfect a security interest if the act is permitted by § 546(b) or § 547(e)(2)(a).  § 362(b)(3).

ii. The TIB may not take action under § 544 to avoid a lien that state law provides for retroactive perfection and priority (PMSIs) or continuation of a security interest (re-filing).  § 546(b).

iii. States that a transfer (perfection of a security interest) is deemed to occur on the date it takes effect between the debtor and creditor (attachment) if the transfer is perfected within10 days of attachment, or 20 days, if the transfer is a PMSI.  § 547(e)(2)(a).

iv. The trustee takes all of the rights of an executed judicial lien creditor who executed on bankruptcy day.  § 544.  A perfected PMSI holder has priority over lien creditor who executes within the 20 day period.  § 9-317(e).

v. The transfer of a PMSI is not a preference under § 547(c)(3).

2. Power to Operate the Debtor’s business.  [As permitted by §§ 721, 1108, 1304.]
i. DIP may take action to sell, lease, etc. property of the estate in the ordinary course of business without the approval of the Court, 
ii. Unless the property is cash collateral.  § 363(c)(1).

(a) The trustee must negotiate with creditors for use of cash collateral, or get approval for such use from the Court.  § 363(c)(2).

(b) Generally a pre-negotiated agreement for use of cash collateral is presented with the petition.

iii. Creditors may demand adequate protection for the use of cash collateral.  § 363(d)

(a) Where the cash is the collateral, an equity cushion may not be adequate protection.  Earth Lite, 553.

(b) Adequate protection will frequently be a substitute lien – the creditor’s floating lean stops attaching to after-acquired cash collateral as of the date of petition, although the lien does attach to the cash proceeds of pre-petition collateral.  § 552(a)
3. Power to Obtain Operating Credit.  A DIP, Ch. 11 or 13 trustee may obtain:

a. Unsecured credit in the ordinary course of business without permission of the Court.  § 364(a).

i. Credit is only permitted for the actual and necessary costs of preserving the estate “including wages, salaries, commissions for services rendered,” to pay post-petition taxes and fines related thereto.  § 503(b)(1).

ii. This unsecured credit is an administrative expense and entitled to priority under § 507(a)(1).

b. Unsecured credit beyond what is necessary, (defined by § 503(b)(1),) with the approval of the court.  § 364(b).

i. This credit, after approval, is also an administrative expense and also entitled to priority under § 507(a)(1).

ii. Although the statute requires notice and a hearing, “notice and a hearing” may mean after-the-fact notice to creditors if required by the business needs of the DIP.

c. Additional unsecured credit with priority over administrative expenses, with authorization of the Court.  § 364(c)(1).

d. Credit secured by previously unencumbered assets, or credit secured by a junior lien on previously encumbered assets, with authorization of the Court.  § 364(c)(2) – (3).

i. Where a creditor is given a non-superpriority lien, any deficiency balance takes administrative expense priority.

ii. If the debtor converts to a Ch. 7 case, the deficiency balance is paid before nonpriority unsecured creditors.

e. Credit secured with an equal or senior lien on previously encumbered property if:  § 364(d).

i. The trustee is unable to obtain such credit otherwise,

ii. There is adequate protection of the creditor whose interest will be subordinated to the new creditor.  (See § 361 for adequate protection.)
iii. The trustee bears the burden of proving these elements.

f. A creditor may not seek to eliminate or reduce its pre-petition loan’s deficiency as a condition of extending post-petition credit.  Shapiro v. Saybrook Manufacturing, 582.

G. Adequate Protection.  Adequate protection may be provided by:  § 361.
1. Cash payments to the creditor.

a. May include post-petition interest, if the creditor is oversecured and entitled to post-petition interest.

b. May include payments to compensate the creditor for the delay in obtaining the collateral, or to permit the creditor to use cash collateral.

2. Additional or replacement liens:

a. To the extent that the stay or grant of additional credit causing the need for adequate protection decreases the value of the creditor’s lien.

b. Floating lien creditors may want this option most, because their floating liens have been cut off.  § 552(a).

3. Equitable relief, except the entity may not request promotion to § 507(a)(1) priority.

a. Adequate protection may be provision to the specific creditor of an equity cushion, regardless of whether junior liens mean the debtor has no equity in the asset.  In re Rogers, 525.

b. Where the action of the trustee (in granting further credit) will increase the value of the secured party’s lien, adequate protection may not be necessary.  In re Hubbard Power & Light, 574 (Superpriority post-petition credit permitted without adequate protection payments because work done with funds will make collateral saleable).  

4. Eligibility for Adequate Protection:

a. Stay:  Secured creditors are entitled to adequate protection, because they cannot repossess and satisfy their claims.  However, undersecured creditors may not be eligible for adequate protection.

b. Use of cash collateral:  Where the creditor permits use of its collateral during the stay, the creditor may be entitled to more “adequate protection” than an equity cushion.

c. Post-petition Financing:  Unsecured creditors are not entitled to adequate protection, even if actions of the trustee jeopardize their rights.  In re Garland, 572.
5. Debtor must establish that protection is adequate.

H. Discharge.  § 523

1. Classes of non-dischargeable Debt:  § 523(a).

a. Taxes

b. Debt obtained by fraud, false pretenses, etc.  [See language of § 523(a)(2)]

c. Unlisted and unscheduled debt

d. Alimony or child support

e. Willful or malicious injury to a person or property

f. Fines or penalties (including taxes) assessed by a government unit and not more than three years old.

g. DUI liability

h. Fiduciary fraud liability

i. Student Loans.

2. Objection to Discharge:

a. A creditor must object to discharge of debts of debts listed in § 523(a)(2)(4)(6)(15):  Fraud, defalcation, embezzlement, property settlements on separation, debts due to willful or malicious injuries.

b. If the creditor does not object to the discharge, the debt will be discharged.  (Unless the judge notices.)

IV. The Estate:

A. Scope of the Estate:  § 541(a).
1. Property of the Debtor at the time of filing.

a. If Debtor had interest at time of filing of case, it becomes property.  § 541(a)
b. T/E Property:

i. The T/E interest is property of the bankruptcy estate, as are all beneficial, equitable, etc. interests, but the T/E interest is exempt under § 522(b)(2)(B) because the property is not subject to attachment under state law.

ii. The bankruptcy trustee may sell T/E property for the benefit of joint creditors, because joint creditors outside of bankruptcy may execute on T/E property, and thus it is not exempt with respect to the joint creditors under § 522(b)(2)(B).

c. While property subject to security interests are property of the estate, assets securing undersecured claims are generally abandoned by the trustee.

2. Claw-back:  § 541(a)(5).

a. Any interest that would have been property of the estate if the debtor had acquired it before bankruptcy day is part of the estate if the debtor acquires the interest within 180 days of filing, by bequest, devise or inheritance or as part of a divorce settlement or as beneficiary of a life insurance policy.

b. Divorce settlement within 180 days of petition becomes property of the estate.  § 541(a)(5)(B).

c. Alimony that comes in within 180 days may be part of the estate.  Cases go both ways.

3. Security Interests:

a. Pre-petition floating liens do not attach to collateral acquired after the petition.  § 552(a).

b. Proceeds of pre-petition collateral are property of the estate and subject to the pre-petition security interest of the creditor.  § 552(b).

B. Exclusions from the Estate:  § 541(b).

1. Not property of the Debtor

a. Child support payments are not property of the estate, but are funds held in trust for children.

2. Funds received after filing.

3. Funds not attachable under state law. 
a. T/E property
b. Spendthrift trusts – does not become property of the estate.  § 541(c)(2)

i. Protects the beneficiary.  Beneficiary’s creditors can’t get at the corpus.

ii. Trust may still make maintenance payments to beneficiary.

iii. A retirement plan with effective anti-alienation provisions are not estate property.

C. Executory Contracts & Leases:  

1. The trustee may assume or reject any executory contracts or leases.  § 365(a).
a. Even if the terms of the lease/contract prohibit assumption or assignment after bankruptcy.  § 365(e); In re Krystal Cadillac, 649, In re Jamesway, 653 (Term providing that tenant shall pay landlord 50% of profits from assignment invalid).
b. A contract is executory if 

i. Failure of either party to perform would be a material breach.  (Countryman definition.)

ii. Rejection conveys a benefit. (Functional definition)  In re Riodzio, 670 (Contract for stock warrants executory, subject to rejection).
iii. Proof is subject to de novo review.
c. There must be a business purpose for rejection or assumption.  In re Watkins, 659 (TLC).
d. Rejection gives rise to a pre-petition claim for breach of contract.  § 365(f).

e. Once the lease/contract is assumed, it may be assigned.  § 365(f).  If assigned, the TIB is absolved of any liability for the assignee’s breach.  § 365(k).

2. If there has been a default, § 365(b).

a. The trustee may cure the default and assume the contract/lease.

b. The trustee must provide adequate assurance (note, code does not use “adequate protection”) that the trustee will pay compensation for pecuniary loss due to the default.

c. The trustee must provide adequate assurance of future performance and 

3. Deemed rejection:  § 365(d)

a. The DIP/TIB must assume or reject leases of nonresidential real property within 60 days, unless extended by the court.  If the trustee does not, the lease is deemed rejected.

b. In Ch. 7, a lease of residential real property is deemed rejected unless affirmatively assumed within 60 days of petition.
c. In other bankruptcies, the trustee/DIP may assume or reject leases of residential real property at any time.

4. Rights of Lessees:

a. Tenant may treat rejection as termination of the lease.  § 365(h)(1)(A)(i).

b. Tenant may retain the lease until its expiration.  § 364(h)(1)(A)(ii)

c. Tenant may set off rent by the damages caused by the landlord/debtor’s failure to provide services.  § 365(h)(1)(B)

D. Preferences

1. Except as explicitly provided, a trustee may avoid:  11 USC § 547(b)

a. A Transfer of any interest of the debtor (including a security interest)

b. To or for the benefit of a creditor

c. For or on account of an antecedent debt

d. While the debtor was insolvent

i. The debtor is presumed to be insolvent within 90 days of bankruptcy.

ii. If the creditor presents evidence of solvency, the trustee must then establish insolvency.

e. Within 90 days of the petition, or 1 year, if the creditor is an insider

f. That enables the creditor to receive more than the creditor would receive in Ch. 7 liquidation, if the transfer did not occur, and if the creditor received full normal payout.

i. First, determine the position of the creditor on the 90th day.

ii. Second, determine the (actual) value of the claim on Bankruptcy day if the transfer had not occurred.

iii. Any increase is an "improvement of position," but fluctuations between the two points in time are irrelevant.

2. Certain transactions will look like preferences but are not:

a. Fully secured debt:  Where the debt is fully secured, additional payments do not improve the position of the oversecured creditor.

b. Antecedent Debt:  Where the transfer of a security interest is on account of a debt that was not more than 10 days old on the date of transfer, the transfer (perfection) was deemed to take place on the same day as attachment, and thus the transfer was not on account of antecedent debt.  § 547(e).

c. Transfers from a bank on a letter of credit are not transfers by a debtor.

3. Date of Transfer:

a. The “transfer” of a security interest is deemed to take place on the date of attachment if it is perfected within 10 days of attachment.  § 547(e).

b. Checks:  The date of transfer is the date that the check clears, because the debtor can (a) stop payment, (b) withdraw the money and (c) obtain credit based on the funds.

4. The trustee MAY NOT avoid:  11 USC § 547(c).

a. Substantially Contemporaneous Exchange:

i. Intended to be made as a contemporaneous exchange

ii. For new value given to the debtor.

iii. And was in fact a contemporaneous exchange

(a) For security interests 10 days is “contemporaneous.”  § 547(e).

(b) For other transfers, “contemporaneous” depends on facts and circumstances.

b. Transfers in the Ordinary Course of Business.   

i. A transfer:

ii. In payment of a debt incurred by the debtor in the ordinary course of business of the debtor and the transferee,

iii. That occurred in the ordinary course of business of the debtor and transferee, and

iv. Made according to ordinary business terms.

(a) Objective and subjective tests:  Actual ordinary course of business, and according to ordinary business terms.

(b) Terms changed in light of debtor’s pre-bankruptcy insolvency are generally not “in the ordinary course of business.”

(c) Late payments are generally not in the ordinary course of business

c. PMSIs:  A transfer

i. That creates a security interest

ii. Securing new value, that was:

(a) Given by or on behalf of a secured party, at or after signing a security agreement describing the collateral;

(b) Given to the debtor to enable the debtor to acquire such property; and

(c) The debtor in fact acquires the property.

iii. That was perfected on or before 20 days after the debtor receives possession of the property.

iv. This parallels Art. 9 definition, but if a state adopts a non-conforming provision, this definition prevails.

d. Transfer for New Value:

i. A transfer to a creditor is not a preference to the extent that the creditor gave new value that is unsecured or secured by an avoidable lien, on account of which the debtor did not make an otherwise unavoidable transfer to the creditor.

ii. In other words, if a creditor delivers supplies on a weekly basis, each new delivery extends new unsecured credit, new value, and “covers” payment for last week’s transfer.

e. Floating Liens

i. Attachment of security interests to after-acquired collateral during the preference period is only a preference to the extent that it improves the position of the creditor.  § 547(c)(5).

ii. The transfer does not relate back to the date of perfection under § 547.

f. New Value:  Money or money’s worth in goods, services, new credit, or release of property previously transferred to the creditor.  Does not include the substitution of one obligation for a pre-existing obligation.

E. Fraudulent Conveyances. 
1. Because the trustee takes the position of an executed lien creditor, the trustee may use state law to avoid fraudulent conveyances.  § 544(b).

2. Trustee is granted the power to avoid § 548 fraudulent conveyances.  § 544(b).

3. A fraudulent conveyance is a transfer, made within one year of Bankruptcy Day,  § 548(a)(1)

a. With actual intent to hinder, delay or defraud any entity.

b. Made for less than a “reasonably equivalent value”:

c. While the debtor was insolvent,

d. If the debtor became insolvent as a result of the transaction,

e. If the debtor was operating with an unreasonably small amount of capital,

f. If the debtor intended to incur debts beyond its ability to pay.

4. A transferee who takes in good faith for value has a lien on or may retain any interest transferred to the extent that the transferee gave value to the debtor.  § 548(c).

a. Value includes an antecedent debt, but does not include an unperformed promise.

b. The trustee may recover the property or the value of the property transferred from the initial transferee.  § 550(a).

c. Any transferee has a lien for the lesser of the cost of any improvements or increase in value due to improvements.  § 550(e).

d. The trustee may not recover from the transferee of an initial transferee that takes in good faith, for value, without knowledge of the avoidability of the transaction.  § 550(b).

V. Ch. 7:

A. Eligibility:
B. Exemption and Avoidance:

1. Federal Exemptions:  § 522 

a. Only individuals may take exemptions.

b. Most (39) states have opted-out of the federal exemptions.  In other states, a debtor may chose the state or federal exemptions.  A few states require a debtor to claim the federal exemptions.

c. Joint debtors may each claim their own exemptions.

d. Waiver, except in favor of secured creditors, is ineffective.  § 522(e).

e. Otherwise, state exemptions apply.

f. Exemption Planning:  Where the debtor clearly takes actions in order to take advantage of state exemptions, to the surprise of creditors, the bankruptcy court may avoid the exemption on the equities.

2. Objections to exemptions.

a. Must be filed within 30 days of the § 341 meeting.

b. If objection is not filed, debtor may exempt the property regardless of whether the exemption is otherwise impermissible.

3. Avoiding liens on Exempt Property. §522(f).

a. The TIB may avoid:

Judicial liens or nonpossessory non-PMSIs,

In the items listed in § 522(f).  (Household goods, furniture, clothes.)

b. To the extent that:

The sum of liens and the amount of exemption that the debtor could take in the property exceeds the value of the debtor's interest in the property (not counting liens).  

In other words, the amount that can be avoided is:  Lien you want to avoid, plus all other prior liens, plus exemptions, minus value of the property.

Example:  Lien is $94, Avoidable Lien is $16, Exemptions are $5, FMV is $105.  94+16+5-105=10.  Thus $10 of the $16 avoidable lien can be avoided.

c. This permits the debtor to take all exemptions possible in the property, to the extent of the avoidable lien.  Essentially, the exemption goes into the priority list above the avoidable lien.

C. Keeping Property:  Reaffirmation & Redemption:
1. General Concepts:  Debtors like to keep property.

a. First, the property must be abandoned by the trustee or exempted from the general creditors.

b. Debtors then may avoid liens to the extent they impair the exemption.

c. Finally, the debtor may redeem or reaffirm the debt.

2. Redemption:  § 722

a. Applies to tangible personal property of individual people, in Ch. 7 bankruptcy.

b. This is not optional for the creditor.  The creditor must accept the "allowed secured claim" (FMV of the collateral at the time of filing) if offered by the debtor.  (This goes back to Dewsnip:  Allowed secured claim, in 506(a), is the FMV of the car.)

c. The debtor pays off the debt against the collateral, and the remainder of the claim is discharged with the rest of the unsecured claims.

d. Property must be either exempted or abandoned prior to redemption.  Trustees will generally abandon assets without equity.

3. Retention:  Keep paying the debt.  Permitted in the 4th circuit by Bellinger.

a. Bankruptcy still discharges personal liability on the car, but staying current on payments prohibits the secured creditor from repossessing the car.

b. If the debtor subsequently crashes the car, the debtor has no liability to the bank.

c. This is only an option if the debtor is current on payments – only reaffirmation or ch. 13 can cure default and deaccelerate the loan.

4. Reaffirmation:  § 524

a. Must be signed prior to discharge and filed with the court.  § 524(c).

b. May be rescinded within 60 days after filing or discharge.  § 524(c).

c. Debtor’s attorney must provide an affidavit that reaffirmation is in the best interests of the client.
i. No court approval required for reaffirmation of real property of a represented client.
ii. If the debtor is pro se, the court will have a reaffirmation hearing to determine if the agreement is in the best interests of the debtor.

d. This is voluntary on each side.

i. A debtor may want to reaffirm for several reasons:

(a) To protect co-debtors.

(b) To keep the collateral.

(c) To keep some credit history.

ii. A creditor may want to reaffirm because the debt exceeds the value of the collateral.  

(a) However, the creditor must not demand payment on a dischargable debt.

(b) A creditor may promise or withhold future credit.

e. While reaffirmation must comply strictly with the requirements of 524(c), a debtor may voluntarily repay without incurring liability on the discharged debt.  524(s).

D. Order of Payment:

1. Secured claims.
2. § 507(a) priority unsecured claims (in order).  § 726(a)(1)
3. § 726 claims (in order):
a. Allowed unsecured claims filed on time.

b. Allowed unsecured claims filed late.

c. Claims for fines, penalties, forfeiture, multiple, exemplary or punitive damages.

d. Interest on any of the above, in order.

e. Debtor
E. Discharge

1. Blanket Discharge. § 727.  A court must deny discharge if the debtor:

a. Is not an individual, 
b. Has been granted discharge within the last six years, or
c. Debtor has defrauded, destroyed, interfered, refused to obey the court.  § 727(a)(2) - (7).

i. Converting non-exempt assets to exempt assets is permissible.  However, doing so with fraudulent intent is may be a basis for denial of discharge.

ii. The debtor may be denied discharge for truly awful recordkeepting.

iii. The party trying to prevent discharge bears the burden of proof.

d. "Substantial abuse" is a debtor with high income, high debt and no assets.  The Ch. 7 payout would be $0, but a Ch. 13 plan could pay significant percentage of the debt.
i. A substantial abuse dismissal can only be sought by the trustee.

ii. The debts must be primarily consumer debts.

iii. The 4th circuit looks at excess lifestyle vs. unforeseen calamity & the debtor's ability to pay under Ch. 13.

iv. Settlement is generally to voluntarily flip to Ch. 13.

v. A few courts find that after a dismissal under § 707, the debts filed for under Ch. 7 are nondischargable.
vi. In Maryland, you have to pay at least 10% - 15% to unsecured creditors to avoid objection by the trustee.


e. Discharge is granted, except for debts listed in § 523.

2. Effect of Discharge:

a. Voids any debts for personal liability.  
b. Bankruptcy does not actually destroy the debt, but it creates a permanent bar against collection actions against the debtor, personally.
c. However it does not avoid liens.  The liens are claims against your property not against the person.
d. Under § 366, utility services may not be refused solely because the debtor did not pay.
VI. Chapter 13

A. Eligibility:

1. Ch. 13 is only available to:

a. Individual debtors, (sole props may file ch. 13 but other business debts may not.)
b. With regular income,
i. Just needs to be "Regular enough to fund a plan."  Murphy, 402.

ii. Some courts will be much stricter, and prohibit unmarried cohabitates from providing income for each other.

c. Owing noncontingent unsecured liquidated debts of less than $269,250 and noncontingent liquidated secured debt of less than $807,750.

i. A guarantee is a contingent liability after the first payment is missed, before the creditor goes after the debtor.
ii. Liquidated just means a sum certain.

iii. The limits apply to both single and joint debtors.  While exemptions double, debt limits do not.

d. Debtor MAY have filed Ch. 7 within the last 6 years.

2. The Codebtor Stay:  § 1301
a. Codebtor stay lasts until the debt is discharged or converted out of Ch. 13.
b. A co-debtor is “any individual liable on such debt with the debtor, unless such individual became liable in the ordinary course of such individual’s business.”  § 1301(a)(1).
B. Undersecued Claims and Cram-Down:

1. Cram-Down:  § 1322(b)(2).
a. Freezes the amount of the secured claim at the date of filing, and declares the remainder unsecured.  

b. The allowed secured claim is paid completely plus a time-value of money component; and 

c. The unsecured portion is paid "more than the creditor would get under Ch. 7" - 0% to 100% depending on the Plan.  (Avg. is 10 - 30%)

d. What home mortgage holders can't be forced to do is accept less than 100% payment of any under secured portion of their debt.

2. Cure:  § 1322(b)(3).
a. The payment that cures the arrearage and provides for the reinstatement of the contract.  

b. During cure, there are ongoing current payments and "cure" payments, curing the arrearage.

c. The arrearage may include late fees and interest, depending on the terms of the note.

3. Home Mortgages:  § 1322(b)(5).
a. Home mortgages may not be bifurcated and crammed-down.  1322(b); Nobleman v. American Savings Bank, 113 S. Ct. 2106 (1993) (despite the fact that 506 bifurcates the claim - if its prohibited under 1322, it is not permitted under 506).

b. Default on home mortgages may be cured.
c. Mortgage payments are not included in the plan and ongoing payments will be made outside the plan.  This means that the debt, not mentioned in the Plan, is not modified.

4. Examples:  

a. Debtor owes $19,980 plus $6,300 on past due interest on a $21,000 vacation property.  Forelosure sale is scheduled next week.   Debtor also owes $10,000 unsecured.  

i. Because the vacation property is not "residence," loan can be crammed down, and accumulated interest can be converted to unsecured claim.

ii. Mortgagor will get $21,000 (allowed secured claim) under the plan over a time period not longer than the term of the note or end of the plan.  § 1325(a)(5)(B)(i) & (ii).  

iii. Interest on the allowed secured claim depends on the creditor's lending market and the creditor's costs obtaining such loans.  Interest rate is capped at the contract rate.  United Carolina Bank v. Hall, 933 F.2d 1126 (4th cir. 1993).

iv. The remaining $5,000 is lumped with the 10,000 unsecured debt.  § 506 & 1322(b)(2).  The amount of money going to the unsecured creditors depends on the best interests of the creditors and the debtor's disposable income.

b. $62,000 debt on $55,000 residence, 6 monthly payments of $250 missed.  To keep the home:

i. Current payments must be kept.

ii. In addition, $1,500 plus contract interest (§ 1322(e)) in arrearages is amortized over the life of the plan.

iii. Lien and debt will continue.  Total payments on principal will remain $62,000 because home mortgages cannot be crammed down.

C. Criteria for Plan Confirmation:
1. Requirements of the Plan  (See handout)

a. Secured and § 507(a) priority unsecured creditors must be paid in full.  § 1322(a)(2)

b. If the plan contains classes, each claim within a class must be treated equally.  §1322(a)(3).

c. Unsecured creditors must get more than they would under Ch. 7.  § 1325(a)(4) (Best interests of the creditors).

i. If unsecured creditors will get nothing in Ch. 7, they don't need to get anything in Ch. 13.

ii. Value "as of the effective date of the plan" must not be less than the value the creditors would receive in a Ch. 7.  Thus, under a time-value-of-money analysis, the total payments under a Ch. 13 plan must be larger than the total payments under a Ch. 7 liquidation.

d. The debtor must dedicate all of his disposable income into the plan, unless the debtor proposes 100% repayment.  §§ 1322(a)(1), 1325(b)(1)(B).

i. This is fact intensive.

ii. Things like private school tuition, additional cars, etc. may need to be forfeited.

e. The plan must be proposed in good faith.  § 1325(a)(3). 

f. The secured creditors must either accept the plan, the creditor must keep their lien, or the debtor must surrender the collateral.  § 1325(a)(5).

2. Permitted Features of a Plan:

a. Classifications of Debt:  § 1322(b)(1).
i. Classifications are permitted, but may not be forced on the debtor.

ii. Claims may be classified based on priority, co-debtor status, etc.

iii. Claims within a given class must be treated equally.  § 1322(a)(3).

iv. Discrimination between classes of general unsecured creditors is permitted where:  (Four factors, Bentley, 385.)

(a) The discrimination has a reasonable basis;

(b) Where the debtor may not be able to complete the plan without classification;

(c) Where the discrimination is in good faith; or

(d) Where the degree of discrimination is directly related to the rationale of the discrimination.

(e) Extra Md. Factor:  is there a meaningful payment to the unsecured creditors that have been discriminated against.  In re Kolbe & In re Whitley, 95-57551-SD (July 31, 1996, Derby, J).

v. Codebtor debts with individuals on consumer debt may always be classified separately.  § 1322

b. Cramdown and cure.  § 1322(b)(2) – (5).

c. Rejection or assumption or assignment of executory contracts or leases.  § 1322(b)(7)

3. Modification:

a. Is voluntary.

b. The trustee may request modification due to changed circumstances (increased income during the life of the Plan).

c. On request of a party in interest, within one year of discharge, the court may revoke discharge if the discharge was obtained by fraud.  Thus, modification may be necessary to avoid this penalty.
D. Discharge:  § 1328.

1. Ch. 13 “Superdischarge.” § 1328(a).

a. Available if the debtor makes all payments.

b. Discharges all debt EXCEPT: § 1328(a).

i. § 523(a)(4),(8), (9) debts:  Alimony and child support, student loans and DUI liability.

ii. Criminal restitution. 

c. Debts as a result of fraud, intentional or willful injury, nonpriority tax claims (priority tax claims get paid), larceny, divorce agreement undertakings to pay third parties are discharged.  § 523(b).

2. Hardship Discharge:  § 1328(b)(1)

a. If the debtor has not completed payments, the debtor may still receive discharge if 

i. Nonpayment is due to changed circumstances that are not justly the fault of the debtor;

ii. The payments to date under the plan are still in the best interests of the creditor; and

iii. Modification of the plan is not practicable.

iv. Generally the courts require extreme circumstances.

b. Debtor discharges all debts but § 523(a) debts.  (Identical to Ch. 7.
E. Incentives of Ch. 13:

1. Debtor gets to keep their stuff.
2. Payments limited to disposable income.

a. Debtor must have enough income to cure any arrearages during the Plan.

b. There must be enough in the Plan to cover the best interests of the creditors.

3. Treatment of Secured Debt:
a. Cramdown the amount of the debt.

i. Extend the term of repayment to the length of the plan.

ii. Liens may be avoided and then crammed down.

iii. Note, that claims that are being crammed down do not need to be cured: arrears are allocated to the unsecured portion of the cramdown.

b. Plan may cure defaults on home mortgage in installments over the length of the plan as a matter of right.
c. Any accelleration may be deaccellerated.
4. Superdischarge.
VII. Chapter 11
A. Eligibility

B. Debtor-in-Possession

1. Powers

a. A DIP has all powers of a trustee.  § 1107(a).  [Attack fraudulent conveyances under § 544, 548, preferences under § 547.]
b. DIP may not take compensation for service as DIP.  § 1107(a).  However, DIP may be paid for services rendered to the debtor.

c. DIP has authorization to operate the debtor’s business, unless the court orders otherwise.  § 1108.

2. Appointment of a Trustee:  § 1104
a. On request of the US Trustee’s office or a party-in-interest, after notice and a hearing

b. For cause, including fraud, dishonesty, incompetence or gross mismanagement by current management

i. Either pre- or post-petition.
ii. Cause does not include the number or holders of securities, assets or liabilities of the debtor.
iii. Cause may be wasting of the debtor’s assets for nonbusiness purposes of insiders or related corporations.  In re Sharon Steel, 539 (Pre-petition assets of debtor used for sister corporation, criminal defense of executive, failure to close books, etc.).

c. If such appointment is in the interests of the creditors, equity security holders or other interests of the estate.

d. An examiner may be appointed if it is in the best interests of the estate, or if inside debt exceeds $5M.

e. Burden of proof is on party seeking appointment of the trustee.
C. Payment of Claims
1. Secured Creditors
a. Present value of the allowed secured claim must be paid in full.

b. Remainder of the claim is bifurcated and classed as an unsecured debt, identical to the Ch. 13 cramdown procedure.
2. Priority Unsecured Creditors

a. Administrative claims (and claims arising during involuntary discharge proceedings) must be paid in cash at confirmation, unless otherwise agreed.  § 1129(a)(9)(A)

b. Other § 507(a) claims must receive:  § 1129(a)(9)(B).

i. The value, as of the filing date, of their entire claim; unless

ii. If § 507(a) creditors reject the plan, they are only entitled to the actual value of their claims.  

iii. These payments may be made over an unspecified term of years.

c. Priority tax claims § 507(a)(8) must be paid within 6 years.

d. Priority unsecured creditors may accept the plan without receiving full payment.

3. Unsecured Creditors 
a. Generally must receive as much as they would in a Ch. 7 liquidation.
b. § 1111(b) election:  Treating partially secured debt as fully secured.

i. Generally non-recourse loans are treated as recourse loans, such that the creditor has recourse against the estate.  Instead, a creditor may elect under § 1111(b) and receive the net total value of the claim.

(a) Debtor need not pay the total present value – creditor does not receive time-value-of-money payments.

(b) Debtor will not receive interest.
Such elections must be made by class.

Where the secured property does not need to be sold, the debtor may stretch payments over a very very long time.  However, if the debtor has another reason to release the lien, the creditor might get more money.
D. Requirements of the Plan
1. Eligibility to file a Plan:  § 1121.

a. Debtor has the exclusive right to file a Plan within 120 days of petition.  

i. If the debtor does so, the debtor has 180 days to get the petition approved.

ii. The court may extend or terminate the time limits, for cause.

iii. Failure to file a plan within the court-ordered time period is grounds for dismissal.  § 1112.

b. If the debtor does not file a Plan within 120 days, or get their plan confirmed within 180 days, any creditor or party-in-interest may file a Plan.

2. Classifications:  § 1122.
a. Creditors may be placed together in a class if their claims or interests are substantially similar to other claims in the class.
i. Plan is NOT required to classify all similar claims in the same class.  Therefore the debtor can gerrymander the classes.
ii. Classes are designed so that one impaired class approves the plan.
b. Examples:
i. Secured claims would be a class.
ii. Priority claims would be another class.
iii. Co-debtor or guarnateed debt may be a class.
c. A debtor may or may not be able to separately classify substantially similar debt.  U.S. Truck, 808.
3. Required Features. § 1123(a).  A Plan must:

a. Designate classes of claims.
b. Identify all unimpaired classes.
c. Identify how each class will be treated
d. Unless otherwise agreed, similar claims must be treated equally.
e. Provide adequate means for the Plan's implementation.  § 1123(a)(5).
4. Permitted features of a Plan.  § 1123(b).  A Plan may:
a. Impair, or leave impaired any class of secured or unsecured claim
b. Provide for assumption or rejection of executory contract or lease.

c. Settle any claim or interest of the debtor, or designate a person to pursue such claims or interest.

d. Provide for the sale of all or substantially all of the property of the debtor.  (liquidate)
e. Modify the rights of holders of secured claims, other than claims secured by debtor's personal residence.  [Like Ch. 13.]

f. Include any other appropriate provision, not inconsistent.  :)

5. Disclosure Statements:

a. Sent 25 days after the Plan is filed.

i. Expedited review may be obtained, and the court will require a provisional statement with the Plan and hold a single hearing on approval and confirmation of both.

ii. Statement must include date and time of confirmation hearing.
b. Statement must provide creditor with enough information to vote on the Plan:

Assets, business plan, how the debtor has performed since filing, why people are getting the amounts they are getting.  Malic, 835.

i. Creditor must receive liquidation analysis, and  § 1125(a)(1).
ii. Enough information for a typical investor typical of holders of claims or interests of the relevant class to make an informed judgment.  § 1125(a)(2). 

c. Acceptance or rejection may not be solicited without a copy of the Plan, a summary of the Plan and an approved disclosure statement.

If the disclosure statement has not yet been approved, it must carry disclaimers.

The SEC may comment on a disclosure statement but may not object.

As long as the statement is filed in good faith without negligence, there is no liability.  § 1125(e).  This applies to securities fraud as well as bankruptcy law.
While in bankruptcy, a debtor may exercise rights under state corporate law without considering securities law.  § 1145.
6. Voting and Acceptance of a Plan:

a. Concludes 25 days after disclosure statement sent at the Confirmation Hearing.

b. Voting:  Sec. 1126.

i. If a claim is not impaired under § 1124, the claim is deemed to accept the Plan.  § 1126(f).
ii. A class of claims accepts a Plan if two-thirds of the debt in the class and more than half of the creditors accept the Plan.
iii. A class of (stock) interests accepts a Plan if two thirds of the value of the interests accepts the Plan.
iv. Voting is by actual ballot.  Only those creditors who vote are counted towards the 2/3 ratio.  The ballots are tallied for the Judge.  
c. Impaired Claims:
i. A claim is impaired unless the Plan does not modify the contractual rights of the creditor.  § 1124(1).

ii. Avoidance of contractual rights which mature only on bankruptcy is not impairment of the claim IF:  § 1124(2).

(a) Any default is cured, AND

(b) Pre-petition rights are restored to the creditors.

iii. Thus, a trustee may cure all pre-petition defaults to make claim unimpaired.  § 1124(2).

iv. Economical Impairment:  Where the creditor's rights are impaired because the legal rights provided are not actually equal to the what they would have.
d. A class of creditors accepts the Plan if more than half of the number and 2/3 of the value of the creditors who participate in the vote approve the plan.  § 1126(c) – (d).
7. Requirements for Approval of Approved/Paid in Full Plan.  § 1129(a)(1) - (13):

a. Plan complies with Code.

b. Plan proponent complied with Code.

c. Plan proposed in good faith and not illegally.  [A plan proposed for tax evasion is not proposed in good faith.]

d. Fees paid to issuers of securities must be approved.

e. Post-confirmation management must be approved.

f. Regulated sales must be approved by the applicable agency.

g. Court must find that for each impaired class of claims, each individual claimholders have either accepted the Plan or the amount received under the Plan, valued as of its effective date, the same amount that the creditor would have received in Ch. 7.

h. Each class either accepts the Plan or is unimpaired (paid in full).

i. Plan will pay in cash on the effective date of the Plan all administrative claims and priority tax claims.  (See Payment of Claims, VII(C), p. 22)
j. If there is an impaired class, at least one impaired class accepts the Plan.

k. Reorganization is not likely to be followed by further reorganization.  [Feasibility test.]

l. Any fees due the Court will be paid in full on the effective date of the Plan.

m. ERISA plans have special requirements.

8. Requirements for Cramdown Approval:  § 1129(b).  

a. Plan that meets the provisions of 1129(a) EXCEPT (a)(8) (total approval)
b. There must be one accepting class of impaired creditors.

c. Plan does not discriminate unfairly, is fair and equitable, with respect to all nonconsenting impaired claims.

d. To be Fair and Equitable,   Sec. 1129(b)(2).

i. Secured claims must retain liens and receive the present value of their allowed secured claim on the effective date of the Plan.  
ii. Unsecured creditors who are part of an impaired class that rejected the Plan must receive:

(a) An amount equal to the allowed amount of the claim; or 
(b) All claims subordinate to the unsecured claim will receive $0 until the unsecured claim is paid in full.  (This means that equity must be wiped out, and legal rights associated with equity are wiped out.)
(c) What happens is that where equity gives new value in money or money's worth, they may retain thier equity interest.  New value must not be sweat equity.  Case v. Los Angeles Lumber
E. Discharge:  Sec. 1141.

1. A binding contract:

a. Must be included in the Plan.

b. Is granted as the contractual result of fulfillment of the debtor’s obligations under the Plan.
c. May be granted to partnerships or other business entities.
2. Scope:

a. § 523(a) debts may not be discharged.

b. Discharge will be denied if:

i. The plan provides for liquidation,

ii. The debtor does not continue in business

iii. Any of the § 727(a) factors for denial of a Ch. 7 discharge are present.

