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I. INTRODUCTION: BUSINESS ENTITIES

A.
General
1. Governing law of internal operations is where the corporation is incorporated; where articles are filed.

2. Delaware Corporate Law: The State of Delaware occupies a major role in corporate law both for historical reasons and because of the State’s policy.  A large number of corps are headquartered elsewhere, but incorporate in Delaware.  Consequently, Delaware has highly-developed body of corporate law.

B.
Types of Business Entities: 

1.
Partnerships

a.
No stockholders; all interests in the business are shared by the partners.

b.
Partners share in profits and losses.

c.
Flow through tax treatment.  The partnership is not taxed only the partners personally.

(1)
A partnership does file a tax return, but it is merely informational, showing how mush each partner earned and how those earnings are distributed

(2)
Partners may allocate the gains and losses from the partnership to individual partners in any manner they want to.

(3)
Partnerships offer significant opportunities for sheltering gains from other activities - can take the loss of the partnership against the profit tax—can deduct the loss.

(4)
If the business is closely held and becomes highly profitable, taxation as a Partnership will be more attractive than as a corporation b/c the standard individual tax rate is usually lower than the corporate rate

d.
Joint and Several Liability: All partners can be held personally liable for any debts incurred or judgments against the partnership.

(1)
General Partnerships: all partners are individually liable for the obligations of the partnership, even where one partner does not participate in the act that gives rise to the liability.

(2)
Limited Partnerships: general partners are personally liable but limited partners are liable only to the amount of their capital contributions.  Limited partners can lose their limited liability if they participate actively in the management.

e.
Non-Centralized Management (Generally all partners have an equal voice in managing the enterprise and thus may bind the partnership in regard to commitment to third-parties, unless otherwise agreed, but third-parties must be aware of the agreement.)

f.
Relatively simple to form.

g.
Transferability of interest: Not readily transferable or assignable; ordinarily, all partners must consent to the admission of a new partner, otherwise the transferee of the partner’s interest may only obtain limited economic rights, rather than becoming a partner

h.
General Partnership is dissolved by the death or withdrawal of a General Partner (unless otherwise provided for).  However, in a Limited Partnership, death or withdrawal of an LP does not lead to dissolution.

2.
Closely-held Corporations

a.
No active market for trading

b.
Small number of shareholders

c.
Usually substantial participation by the majority stockholders in management, direction and operations of the corporation

d.
Dissolution – if shareholders are deadlocked, the court may order the corp dissolved and the assets are sold. the debts paid, and surplus distributed to the holders

e.
No personal liability of shareholders.  However, banks and other lenders may require personal guarantees by some or all the shareholders.

f.
Double taxation (on the earnings of corporation and then on the earnings of stockholders)

For a closely-held corporation, the double-taxation problem can be avoided by paying out most of is pre-tax profits in the form of high salaries to the owners/managers b/c salaries are deductible at the corp. level

g.
Complex rules for formation and operation

3.
Publicly-Held Corporations

a.
Active market for trading. 

b.
Many shareholders.

c.
Easy for stockholders to get out of corporation

d.
Centralized Management (shareholders participate only by electing the Board, which then appoints officers; corporation is managed under the supervision of the Bd with the day-to-day control resting w/ the officers)

e.
Shareholder are not personally liable for the debts of the corporation.

f.
Double taxation (on the earnings of corporation and then on the earnings of stockholders)

(1)
Reinvesting profits/ Accumulation-bail-out – where the corporation holds onto the profits to reinvest them into the business; but there is the possibility that these accumulations might be taxed under a separate provision of the IRS code to discourage unreasonably large accumulations.

(2)
Chance to bracket split – if the corporation (after salaries) is modestly profitable, taxation may actually be lower at the corporate level

g.
Complex rules for formation and operation

h.
Transferability of interest: ownership interests are readily transferable b/c they’re embodied in shares of stock, which shareholders may sell or give to anyone w/o the consent of other shareholders; good for attracting venture capital or where business is large and owned by many different people

i.
Has continuity of existence; the fact that ownership/shares change hands does not in any way affect the corporation’s continuing existence

j.
Cannot be easily dissolved; a majority of stockholders needed to dissolve a corporation.

4.
S-Corporations

a.
Subchapter S:  if the owners/shareholders of a corp want to be taxed as a partnership, they can often do so by having their corporation elect to be treated as an S-corporation so that they’re taxed like a partnership

(1)
Solely a tax election

(2)
Requirements - must be less than 75 shareholders; only one class of stock, all shareholders must be individuals, estates or qualified trusts, no corporate stockholders.

b.
Now-can choose how to be taxed, why would anyone check the corp. tax? Because rate may be lower than partnership tax.

II. GENERAL PARTNERSHIPS

A.
Forming a Partnership

1.
A partnership can be created by a handshake or by estoppel but there is a major advantage to having a written agreement b/c without an agreement a partnership is subject to default UPA rules.

a.
§ 103 UPA: "To the extent the partnership agreement does not otherwise provide, UPA governs relations among the partners and b/t the partners and the partnership."

b.
§ 202 UPA: "Except as otherwise provided, the assn. of two or more persons to carry on as co-owners a business for profit."

c.
Creation by estoppel – where two people didn’t intend to create a partnership, but represent to the outside world that they are in a partnership together; UPA triggered when a third-party extends credit to the partnership.

2.
All partnerships are general unless the particular statutory requirements for an LP are complied with

3.
Comes into existence by operation of law, without the need to file any formal papers with any state official

B.
Sharing of Profits and Losses

1.
Profits may be distributed by agreement in numerous possible ways.

2.
Absent an agreement, profits and losses are split equally

3.
Generally—division of profits is basically a reflection of the relative bargaining power of each partner

4.
In regard to losses, under the 1994 UPA, creditors must first exhaust the resources of the partnership, before going after the personal assets of the partners.

5.
Richert v Handy: Where one partner invests money and the other services; contribution is repaid prior to sharing the net loss.  2-fold: absent an agreement to the contrary, cannot pay one partner for his services.

C.
Management and Authority

1.
Management: all partners have an equal voice in managing and conducting the enterprise, regardless of their capital contribution to the partnership, unless there is an agreement to the contrary.

2.
Authority: the acts of a partner, if performed on behalf of the partnership and within the scope of its business is binding on all of the copartners.

a.
Actual authority: § 9 UPA (1914): words or conduct of a principle let agent know that s/he is an agent-expressed, implied, or incidental

i.
Natl. Biscuit Co. v. Stroud: 2 general partners in the business of selling groceries; S told P that he would not remain personally liable for the sale of any more groceries; P sold groceries to a third party; Ct. found that they had equal rights in the partnership, and his actions were in the ordinary course of business and bound the partnership. [Cts. tend to be more tolerant of this lately-if the partnership benefits; authority is suggested and partnership is bound.]

ii.
In a two-person partnership; cannot negate actual authority of either partner without dissolution.

b.
Apparent authority: where a person creates an impression in the mind of a third party that agent is authorized as an agent and third party reasonably relies upon this.  It can be implied through past dealings between the persons (custom), may flow from the nature of the business.

i.
Smith v. Dixon: Smith family formed a partnership for cultivation and rental of farm property. W.R. Smith arranged for the sale of land to P for $200k; partnership claimed that he did not have the authority to sell at that price.  P sought specific performance of the k; Ct. granted and held that partnership was bound by the acts of W.R. because he acted within the apparent scope of his authority. W.R. Smith had made sales before in past negotiations and transactions.

ii.
Proper notice to the third party of revocation voids the apparent authority principle.

c.
Under either type of authority, the partner must be acting within the scope of ordinary business.

Rouse v. Pollard: D, partner in a law firm, promised to invest his client’s money for her, but instead embezzled it.  P brought suit against entire law firm although they were unaware of D’s conduct. Court found no express authority because D was acting outside the scope of his authority (the law firm was not business of investing client money).  How would a p’ship avoid this result: give notice, supervise partners better, dissolve p’ship. 

d.
Test:  (1) ask is there authority?, (2) what is the scope?, (3) was there revocation or notice to the third-party?

D.
Liability

1.
Nature of partner’s liability:

a.
Section 15 UPA1914-(a) Joint  & Several: Partners are all held jointly and severally liable for everything chargeable to the partnership under §§ 13 & 14—which included for partner’s wrongful act; and for partner’s breach of trust (misapplication of a loan). 

b. (b)—Jointly for all other debts and obligations of the partnership; but any partner may enter into a separate obligation to perform a partnership K.

2.
Vicarious Liability (when will a partnership be bound by the negligent acts of a partner) § 13 UPA 1914:

Roach v. Mead: Mead represented plaintiff many times in the past; Mead & B form partnership and continue to provide services to the plaintiff.  Plaintiff sells business and seeks Mead’s advice on how to invest the money.  Mead suggested the plaintiff give his money to Mead, and Mead would in turn invest it with a 15% rate of return. The plaintiff did this without securing the debt.  Mead didn't pay back the plaintiff and eventually went bankrupt.  The plaintiff sued Mead's partner claiming that partnership failed to disclose conflicting interests of plaintiff & Mead; failed to advise plaintiff to seek independent advice and to advise plaintiff to have the loan secured.  Ct. finds that Mead’s failure to advise plaintiff of legal consequence of unsecured loans is in “ordinary course of business” and thus, the partnership is bound. 

3.
Once a partner is held liable, can seek contribution from the other partners (part of j & s doctrine)

E.
Duties of Partners to Each Other:

1.
UPA § 21 1914: "Every partner must account to the partnership for any benefit, and hold as trustee for it any profits derived by him without the consent of the other partners from any transaction connected with the formation, conduct or liquidation of the partnership or from any use by him of its property."

Meinhard v. Salmon: (stands for the principle that a partner owes a high degree of duty to her partners) Ct. found that partnerships carry a duty of the highest loyalty; partners are fiduciaries that hold things in trust for the partnership-cannot benefit individually or cause losses w/out being held liable.  Ct. found it clear that he should have disclosed the information to Meinhard and that he is entitled to damages.

The judgment went against the apparent intentions of the parties to create a joint venture. Andrews dissent: should have been considered a joint venture. The difference in the opinions is attempting to discern what the parties intended, which is difficult, that’s why partnerships are the default form, puts parties on notice that they need to be clear in their intentions.

Why does the Ct. impose such a high duty in partners? B/c they are held personally liable and think that this relationship should be protected to ensure that partners give full efforts.

2.
UPA § 404 (1994) redefines duty—but looks the same.  However, the fiduciary duty does not arise until partnership forms (1914 Act-before formation).

F.
Partnership Dissolution

1.
UPA § 30 (1914): Formal dissolution is caused by a triggering event, but a partnership is not yet terminated until the winding up of the affairs is completed.

2.
Winding up of the affairs: Without agreement, creditors are contacted and assets are liquidated.  Why it’s good to k b/c maybe assets aren’t really worth anything on the open market.  Partners are still personally liable during this phase; actual authority terminates except to “wind-up” the affairs.  Apparent authority is terminated upon proper notice to creditors and third parties.

a.
Collins v. Lewis: Court refused to allow dissolution of the partnership because of the improper conduct of Collins (unauthorized interference in the mgmt. of the business).  The court concluded that Collins brought about the need for dissolution and thus, he is not entitled to the right of dissolution (b/c is an equitable right).  He has the power to dissolve, but it will be at his expense (damages).

b.
Cauble v. Handler: Widow of deceased partner was entitled to liquidate the business or  allow the continuation of the business and claim as a creditor the value of Cauble's interest at dissolution. 

c.
See also § 31 and 32 for causes of dissolution and dissolution by decree of court; § 38 explains what happens when dissolution is caused by one partner in contravention of the partnership agreement

d.
Winding up – essentially an action for accounting; involves sale of assets, collection of claims, paying creditors, returning capital contributions, distributing any surplus, etc.; if no surplus, winding up partner (usually the survivor, but could be anyone) must call on other partners or their estates for contribution; final settlement may be reached w/o aid of the court, but often judicial intervention is necessary; liquidating partner is entitled to reasonable compensation for his work, but must act fairly and with reasonable promptness; liquidating partner faces problem over valuation; order of distribution of surplus is first to non-partner creditors, then partner creditors, then to repay partners for their capital contribution, then the rest is divided equally or according to an agreed ratio to partners as profits 

i.
Formal Termination – the point at which winding up is complete so that the partnership  finally ceases to exist

ii.
Preventive Provisions – much of the confusion may be prevented by including appropriate provisions in the partnership agreement that set forth what will happen upon the death or withdrawal of one partner

III. LIMITED LIABILITY PARTNERSHIPS AND LIMITED PARTNERSHIPS

A.
Limited Liability Partnerships (LLPs):

1.
UPA, Article 10

2.
Very similar to a GP, the only difference is liability

3.
General partners are fully liable only if commit act in question or someone within their control commits act;

4.
Two or more general partners;

5.
Filing required;

6.
All general partners have ability to manage;

7.
All general partners have authority to bind partnership;

8.
High fiduciary duty;

9.
Can still elect to be taxed as partners.

B.
Limited Partnership (LPs):

1. All states allow formation of these and are governed by either the ULPA or revised ULPA

2. Requires a written agreement among the partners

3. Two kinds of partners: one or more GPs who are each liable for all of the debts of the partnership and one or more LPs who aren’t liable for the debts of the partnership beyond the amount of their initial contribution

4. LPs can’t actively participate in the mgmt of the corp because if he does he will lose his limited liability

5. LP may choose a Corporation as a general partner to allow liability to be limited even further.  The corporate partner may often have few assets—this means that the limited partnership if carefully constructed can be put into place without any individual being exposed to the unlimited personal liability characteristic of partnerships.

6. Differences b/t a corporate and an individual limited partner:

a. Corporate general partner is subject to control of someone else (the directors).

b. Relatively easy to control transfers of managerial authority to third persons when independent general partners are involved.  But the corporate general partner may be subject to purchase or sale.

c. A corporate general partner may be entirely acceptable and responsible as a general partner even though assets are nominal or relatively small compared to business it is managing.

d. Limited partner may not withdraw at any given time if the partnership has a set term.  If no set term, the limited partner must give a 6 month notice.  On the other hand, the general partner can withdraw at any time.

e. May have a difficult time getting credit from a third party if nobody can be made personally liable; may have to give personal guarantees but on a case by case basis.

f. ULPA § 201-Filing requirement; must designate who is the LP and who is the GP at the time of filing;

g. ULPA §§ 303-04-prescribes how a limited partner can lose limited liability status (if exercise control will only be liable for the transaction in which the third party relied on limited partner as a general partner).  There are some things you can do and not lose limited liability status, e.g., vote on extraordinary matters, review some reports.

h. In re USAcafes (DE 1991): Stands for the principle that the directors of a corporate general partner owe a fiduciary duty to the limited partner(s).

i. A General Partner cannot assign its interest without consent from other partners; limited partners generally can because it is usually just a financial interest.

IV. CORPORATION

A.
The Process of Incorporation:

1.
Where to incorporate

a.
the state where the corp. will have its principal place of business or 

b.
Delaware

2.
General Mechanics of Incorporating

a.
General – relatively easy and straightforward; atty’s often not involved, instead they usually rely on paralegals; many corps. use a “corporate service companies”

b.
Steps to Incorporation –

i.
Decide where to incorporate

ii.
Create Articles of Incorporation

iii.
File articles – must be filed w/ the Secretary of State, then reviewed by state officials, if accepted, date of incorporation is usually made retroactive to the date of filing, receipt of filing fee is then issued

iv.
Call a first organizational meeting

c.
Articles of Incorporation (required elements in bold)

i.
Name of the corporation – Sec of State will check the records to make sure that the name is still available

ii.
Registered Agent (may be an atty or csc) – give name and address so that if a suit is brought, there is a place where service can be made

iii.  Purposes Clause – used to set for the fairly narrowly the purposes for which the corp. is formed, but today it’s almost always as broad as possible, usually including language like, “for general business purposes” or “to engage in any lawful business”

iv.
Capitalization – no minimum amt required

v.
Number of shares that the corp is authorized to issue, not how many they actually plan to issue 

vi.
Classes of shares/stocks
v. 
Names of incorporators (random persons who just help w/ incorp.)

viii.
Names of directors (either elected by incorporators or simply just named in the certificate of incorporation)

ix.
Signature of an officer (usually an incorporator)

x.
Limitation of liability of directors

xi.
Opt-out provision

d.
Amendment: they can be amended at any time, but usually require that

(1) the amendment be one that could have been adopted initially and 

(2) any class of shareholders who would be adversely affected by the amendment must approve the amendment by majority vote

e.
Bylaws – once the corp has been formed by filing of the articles, it should then adopt bylaws, which govern the corporation’s internal affairs (procedural)

i.
Contents:  may specify (1) date, time and place for the annual mtg of shareholders, (2) number of directors, (3) whether cumulative voting for directors will be allowed, (4) listing of the officers of the corporation together with a description of the duties of each, (5) what constitutes a quorum for a mtg of the directors

ii. 
Not usually filed with the Secretary of State and not matters of public record.

iii.
Amendments:  usually may be amended easily, usually provide that they may be amended either by the Bd or shareholders

iv.
If they conflict with the articles, the articles control

f.
Organizational meeting: a number of initial items are resolved at this mtg: for ex, initial shares are issued, officers are elected, bylaws are approved, etc.

3.
The Ultra Vires Doctrine

a.
Latin for “beyond the power”

b.
Traditionally, problems arose in the context of corporations with narrow purposes clause where the corporation purported to do something that was beyond the scope of what is was authorized its articles or by statute; based on notion that 3rd party should be on notice by relying on purposes clause; remedy was to void transactions that went beyond the powers described in the purposes clause

c.
Modern uses – today it is largely irrelevant because of the broad purposes clause used by most corps.; in fact many states have explicitly abolished the doctrine

d.
New Rule – Ultra Vires generally cannot be used.  See King’s Highway v. F.I.M.’s  and MBCA § 3.04 – Actions that go beyond the scope of the purposes clause will be valid unless . . .

i.
Action is brought by shareholder to enjoin a corporate act

ii.
Action is by or in the right of the corporation against an incumbent or former officer or director of the corporation

iii.
Action or special proceeding brought by the Attorney General

B.
Premature Commencement of Business (Two ways personal liability can be attached to individuals)

1.
PROMOTER LIABILITY

a.
Definition – person who, acting alone or in conjunction with one or more persons, directly or indirectly, takes initiative in founding and organizing the business or enterprise of an issuer.  Activities include

i.
arranging the necessary capital;

ii.
acquiring any needed assets or personnel; and

iii.
arranging for the actual incorporation of the business.

b.
Primary Issues of Concern

i.
Under what circumstances does the promoter become personally liable for the transactions he undertakes on behalf of the corporation?

ii.
Under what circumstances does the corporation, once formed, become liable on the promoter’s pre-incorporation transactions?

iii.
What is the promoter’s fiduciary obligations to the not-yet-formed corporation?

c.
Fiduciary duty – must exercise utmost good faith in their relations with the corporation, its members, and persons who it is anticipated would become members of any interest; includes full disclosure for inducing memberships, honesty

i.
Means that during the pre-incorporation phase, the promoter may not pursue his own profit at the corp’s ultimate expense

ii.
Does not mean that the promoter can’t have dealings with the corporation once it is formed

d.
Rationale – aimed at protecting creditors, investors, cold promoters, the corp itself; also based on agency principles regarding the expectations of the parties

e.
Theories of Promoter Liability

i.
Promoter only identifies third parties who are willing to contract with the corporation when it comes into existence.  Promoter not liable.

ii.
Promoter identifies parties and tells them he will use his best efforts to get the new corporation to complete a contract with that third party when the corporation comes into existence.  Promoter liable only if he does not use his best efforts.

iii.
Novation: Promoter is liable until the corporation comes into existence and assumes liability for the contract the promoter made on behalf of the corporation.

iv.
Promoter acts as a guarantor and remains liable even after incorporation.

f.
Stanley How v. Boss (1936, Iowa):

i.
General Rule: Promoter, though he may act on behalf of the to be formed corporation and not for himself, will be personally liable on the contract unless the other party agreed to look to some other person for fund or payment

ii.
Court will look to the totality of the circumstances

g.
Strategies for limiting or eliminating the personal liability of the promoter:

i.
Wait to begin performance until incorporation; 

ii.
When signing, make sure that the name of the corporation comes first so that it’s clear that you’re not acting in your individual capacity

h.
MBCA § 2.04 – All persons purporting to act as, or on behalf of a corp, knowing there was no incorporation under this act, are jointly and severally liable for all liabilities created while so acting

2.
DEFECTIVE INCORPORATION

a.
General problem – arises when the promoter has attempted to incorporate, but because of some technical defect, the incorporation was not effective.

Typical defects – where the Sec of State rejects the articles b/c they have a missing or incorrect item; promoter relies on a lawyer to file but the lawyer does not do so  

b.
Robertson v. Levy (DC 1964): Bright Line Rule (predictability, consistency)

i.
Any liability created prior to certificate of incorporation being issued will lead to personal liability of the individual or group who was acting

ii.
Court examined and rejected 3 doctrines: de jure corp, de facto corp, and corporation by estoppel.

c.
Cranson v. IBM Corp (MD 1964): allows greater flexibility and focuses on equitable doctrines (estoppel) to allow ( to be shielded from personal liability – court may look at the level of activity by the individuals

i.
Corporation by estoppel – CL has traditionally recognized this as another method of avoiding personal liability in defective corp cases; usually applied where the creditor has dealt with the business as a corp and agrees to look at the corp’s assets rather than the assets of the individual shareholders; once creditor has done this, he is estopped from denying the corp’s existence; easier to argue successfully than the de facto doctrine.

ii.
De facto corporation – used to shield shareholders from liability so long as a “colorable” attempt to incorporate was made, such that a quasi-corp was formed; most likely to be applied where the other party was quite willing to forego personal liability and to look solely to the corp’s assets; much less often used today b/c of statutory reforms, but usually relieves from liability those who act like a corp w/o knowledge that there has in fact been no valid incorporation.

C.
Piercing the Corporate Veil (3rd way that personal liability can be attached to individuals)

1.
General Doctrine – holding some or all of the shareholders personally liable for the corporation’s debts

a.
General application – only used in circumstances where the corporation has no more assets to satisfy an obligation or debt; generally applied more reluctantly b/c it can be applied to a corporation that has been in existence for years

b.
Transaction/Individual specific – means that even if court allows piercing, it only allows it in regards to that specific transaction

c.
Court’s considerations (very fact-intensive) – balancing test based on notions of equity

i.
Not acting like a corporation/ Lack of corporate formality – 

Examples – shares are never formally issued, or consideration for them is never received by the corp; shareholders/ mtgs and/or directors’ mtgs are never held; shareholders do not sharply distinguish b/t corp property and personal property; proper corp financial records are not maintained

Especially likely where it is demonstrated that failure to follow corporate formalities actually injures creditors

ii.
Shareholder/parent domination (to the point that it is difficult to distinguish between parent and subsidiary).

iii.
Undercapitalization – probably the single most important factor (no set amount, doesn’t matter how much debt financing); court may look at insurance, timing of capital, and quality of capital.

iv.
Siphoning of corporate funds (usually where the corp is set up w/ adequate initial capital but the ( shareholder then drains out all of the profits and/or capital while the company operates)/ Commingling of assets

v.
Absence of corporate documents

vi.
Deception of Creditors and Misrepresentation – courts will consider whether there has been a grievous fraud or wrongdoing by the corporation’s shareholder(s)

vii.
Whether the corporation is closely held or not

viii.
Nonpayment of dividends

d.
Courts vary on approaches

i.
Bartle v. Home Owner’s Corp (NY 1955) – represents one extreme b/c the court says that it will not pierce absent fraud, misrepresentation, or illegality

ii.
DeWitt Truck Brokers v. Flemming (4th Cir. 1976): represents the more prevalent approach which does not require proof of fraud, but instead relies on a balancing test of many of the factors mentioned above

2.
Contract vs. Tort Cases – much more likely to pierce for tort cases

a.
Contract cases – 3rd party probably had more knowledge and choice in dealing with the corp and therefore piercing should occur less often; voluntary 

b.
Tort cases – 3rd party probably did not choose to deal with the corp (spreading the costs – shouldn’t they just have insurance); involuntary

3.
Liability of Parent for the Debts of its Subsidiary

a.
General rule – Parents don’t expect to be held liable for the obligations of its sub, so piercing is an exception to the rule; but where liability attaches, the parent will only have to pay out of its corporate funds

Generally, the veil will not be pierced so long as 

(1) proper corporate formalities are observed

(2) public is not confused about whether it is dealing with the parent or the subsidiary

(3) sub is operated in a fair manner with some hope of making a profit, AND

(4) there is no other manifest unfairness.

b.
Court may be more likely to pierce than in individual shareholder context because a large business is being required to pay the debts as opposed to an individual’s non-business assets

c.
Parent may be held liable when:

i.
If the subsidiary is a sham to perpetuate fraud or avoid personal liability (Alter-ego theory)

ii.
Where it appears that the subsidiary’s Board members are simply carrying out the wishes of the parent, as opposed to acting independently

iii.
Factors: 

(A)
Failure to maintain clear separation b/t parent and subsidiary  Intertwined operations – are there separate bds, mtgs, sets of minutes?

(B)
Unified business and sub undercapitalized – where the sub and parent are operating portions of a single business and the sub is undercapitalized to meet probable claims

(C)
Misleading to public – not clear to the public which entity is handling each particular aspect of the business (referring to the subsidiary as a department or division of the parent)

(D)
Commingling of assets

(E)
Unfair manner of operation – where it appears to the court that the sub was operated merely for the advantage of the parent rather than advantage of the subsidiary

d.
Fletcher v. Atex (2d Cir. 1995)

i.
Choice of law for these types of cases is where the sub incorporated.

ii.
Del law permits a ct to pierce if (1) the sub and parent operate as a single economic entity and (2) that an overall element of injustice and unfairness is present, but not rising to the level of fraud.

iii.
Application to facts:

(A)
Court says that using a cash-management system is okay.

(B)
Parent’s approval of lease is okay because it’s typical.

(C)
Court says sharing of logo and promotional literature okay.

f.
Distinction between active and passive investors – court is far more likely to pierce to the detriment of an active investor than to the detriment of a passive one

D.
Financing of a Corporation

1.
Types of Securities

a.
Equity (Stocks)

i.
Common Stock -- Entitle the holder to residual ownership interest in the corporation

ii.
Preferred Stock – Entitle the holder to some preference or priority in payments as against holders of common shares

b.
Debt

i.
Consist of bonds (usually secured) and debentures (not secured)

ii.
Bond holders receive interest regularly.

iii.
Sources – banks, 3rd parties or shareholders (loan agreements)

iv.
Debt will account for some of the assets of the corporation

v.
Advantages 

(A)
Fewer shareholders

(B)
Don’t have to raise a lot of capital to start up

(C)
Tax advantage – interest payments are tax deductible, dividends are not

(D)
Possibility of a making money off the interest

2.
Common Stock

a. Always possess voting rights (entitled to vote on the election of directors and on other matters coming before the shareholders) and liquidation rights, but the rest of their rights are generally in the Articles

b. May have a right to receive dividends contingent upon an apportionment of profits (distribution)

c. Issuance of common stock is required, but everything else is discretionary.

3.
Preferred Stock

a. Usually require paying a premium b/c they are supposed to attach certain preferences – preferential right with respect to the payment of dividends

b. Usually don’t have voting rights, but have some mechanism to trigger them if the corp acts adversely to their interests

c. Usually entitled to a fixed amt of dividends that are supposed to be paid before the common stock; may be cumulative, non-cumulative or partially cumulative

i.
Cumulative dividend – if a preferred dividend is not paid in any year, it accumulates and must be paid (along with the following years’ dividends) before any dividend may be paid on common shares

ii.
Non-cumulative – not carried over from one year to the next

iii.
Partially cumulative – cumulative only to the extent that earnings exist

d. May be entitled to liquidation rights, redemption price fixed, preemptive rights/ anti-dilution protection (MBCA § 6.30/Del is opt-in), conversion rights, cumulative dividend rights, or other protective provisions (all of these will either be opt-in or opt-out provisions, depending on the state statute)

e. Corporations may issue different classes of preferred shares.

f. Most preferred rights are really meant to protect shareholders’ initial investment in case the corp doesn’t do well

g. MBCA § 6.30 discusses the preemptive rights and the limitations that can be placed on it

E.
Preemptive Rights and Dilution

1.
Stokes v. Continental Trust (NY 1906) – stockholder has an inherent right to a proportionate share of new stock issued (preemptive right)

2.
Most statutes allow corps to either opt-in or opt-out of preemptive provisions

a.
Opt-in: MBCA § 6.30 provides that no preemptive right exists unless provision for it is expressly made in the articles of incorporation.  This protects 3rd parties because then everyone’s consciously agreeing to this.

b.
Opt-out: protects shareholders, may be more fair b/c corporation has more access to information than the shareholders.

3.
Must public corps don’t allow preemptive rights – usually explicitly mentioned in the articles

4.
Intended so that a stockholder can maintain his current level of ownership/ voting rights when new shares are issued

5.
Where preemptive rights are unavailable, the power of the Bd to issue new shares on terms that are unfair to minority shareholders may be limited by a general fiduciary duty

F.
Distributions

1.
Two primary ways that corps commonly distribute their assets or earnings to its shareholders

a.
Paying dividends

b.
Repurchasing some of its shares from shareholders (Buy-out)

2.
Dividends – a cash payment made by a corp to its common shareholders pro rata

a.
Decision whether to pay dividends is always affected by tax status

b.
Cannot pay out dividends if a corp. can’t pay its creditors.

c.
How much discretion does the Board have in paying out dividends?

i.
Compelling a Corp to Pay Dividends – If an adequate corp surplus is available for the purpose, directors may not withhold dividends in bad faith, but the mere existence of an adequate surplus is not alone sufficient for the court require issuance of a dividend.

ii.
Gottfried v. Gottfried (Sup. Ct. of NY, 1947) 
RULE: if an adequate corporate surplus is available for the purpose, directors may not withhold the declaration of dividends in bad faith.  Courts cannot compel absent bad faith.

(A)
Factors for the ct. to infer bad faith: intense hostility of the compelling faction against the minority; exclusion of the minority from employment by he corp.; high salaries or bonuses or corporate loans made to the officers in control; the fact that majority may be subject to high personal income taxes if substantial dividends are paid; existence of desire of majority to acquire the minority. [if none are motivating cause, then no bad faith] – Are the directors acting out of concern for personal rather than corporate interests?

(B)
Ct. finds that Bd. may be unduly conservative but no bad faith and will not substitute the judgment of the Bd.  There may a good reason-remember double taxes.

iii.
Dodge v. Ford Motor Co. (Sup. Ct of Michigan, 1919)
Decisions to issue dividends must be made with shareholders’ benefits in mind, not the general public’s.  (An unusual circumstance that ct. intervened, Ford should have tempered his reasons to withhold dividends for a valid business interest; or have social good in the charter.)

G.
Fiduciary Duties of Officers, Directors and Controlling Shareholders

1.
Duty of Care

a.
Officers and Directors owe a duty to the corporation to exercise reasonable care in performing their duties with respect to the corps. affairs.  They have a fiduciary relationship to the company, and are bound by “all those rules of conscientious fairness, morality, and honesty.”  A director should be influenced by no consideration other than the welfare of the corporation.  High level officers are held to be substantially the same duties as directors, but the lower down the officer ranks as you go, the less of a duty the officer owes.  

b.
Shlensky v. Wrigley (Illinois, 1968)  Courts cannot interfere with the management of corporations and second-guess the decisions of the directors unless it is clear that they are guilty of fraud or misappropriation of the corp. funds, or refusing to declare a dividend when corp. has a surplus of net profits which it can w/out detriment to the business.

c.
Business Judgment Rule: Doctrine limiting the liability of a director in the good faith pursuit of his duties (usually everyday decisions)(MBCA § 8.03-director or officer who makes a business judgment in good faith fulfills the duty under this § if he:

i.
is not self-interested in the decision (self-dealing)

ii.
is informed w/ respect to the subject of the bus. judgment to the extent the director or officer reasonably believes to be appropriate under the circumstances; and 

(1)
Director is entitled to rely on information provided by competent corp officers, legal counsel or accts

(2)
Director will only lose the protection of the JR if he was grossly negligent.

iii.
rationally believes that the business judgment is in the best interests of the corporation.  

d.
Burden is on the challenger of the conduct.

e.
BJR is a “presumption that in making a business decision, the directors of a corp acted on an informed basis, in good faith, and in the honest belief that the action taken was the in the best interest of the corp” – see Smith
f.
Smith v. Van Gorkom (DE): this decision epitomizes the outer limits of the business judgment rule.  Ct. found that directors did not reach an informed business judgment in voting to sell the corp. for $55/share.  

i.
Directors decided based on Van Gorkom’s proposal; Chelberg’s representations; Romans’ oral statement; Brennan’s legal advice; and knowledge of market hx of stock. (took 2 hours)

ii.
All 10 directors are collectively held liable even though the stock price didn’t turn out to be substantially different.

iii.
MBCA allows directors to rely on lawyers, but Van Gorkom had just hired him the day before(not “reasonable” to rely on him.

iv.
Some of the 10 were “outside” directors who probably didn’t have anything to do with the decision, (s as a litigation strategy sued them all b/c knew Ct. wouldn’t hold “outside” directors solely, ct. asked them if they had a special defense but they didn’t figure it out.

v.
Significance in that they suggest that the process is exceptionally important in obtaining benefits of the BJR

g.
DE adopted a statute that effectively changes this a bit, now Business Judgment rule is used as a defense, conduct must be so unreasonable that it is not worthy of the shield from personal liability

h.
BJR employs an Objective standard of the “ordinarily prudent person." 

i.
Duty of Care standard is a procedural one that asks if the procedure by which the business decision is reached complies with the duty imposed – focuses on the process as opposed to the decision itself
j.
Why court is reluctant to find that directors breached duty of care – financial liabilities would be huge and would discourage qualified people from wanting to serve on Bds; directors may become overly cautious and pass up good business opportunities because they’ll fear being held liable

k.
Most often shareholders will file as a derivative suit on behalf of the corp

i.
Requires that shareholder have been a shareholder at the time of the complained of act or omission

ii.
If the ( is successful, the negligent director will have to pay damages to the corp

l.
Applies equally to directors and officers, but must consider the greater access to info that officers likely have

m.
Causation is also a required element

2.
Duty of Loyalty and Conflicts of Interests: 

a.
Shareholder Derivative suit: A suit that is brought on behalf of the corporation by shareholders on the grounds that he board has made a decision detrimental to the corporation.

i.
All damages, if awarded, go to the corporation.

ii.
Only those who were shareholders at the time the action occurred or decision was made can bring a suit.

b.
Commencing a derivative suit:

i.
DEMAND-REQUIRED-MBCA § 7.42-No shareholder may commence a derivative proceeding until:

(A)
A written demand has been made upon the corp. to take a suitable action; and 90 days have expired from the date the demand was made unless the shareholder has earlier been notified that the demand has been rejected by the corp. or unless irreparable injury to the corp. would result by waiting 90 days.

(B)
If a committee, composed of independent and disinterested directors, conducted a proper review of the matters before it, considered a variety of factors and reached, in good faith, a business judgment that the action was not in the best interest of the corporation(action must be dismissed. [based on independence, good faith and reasonable judgment]

(C)
This dismissal by the committee is reviewed by the court by the BUSINESS JUDGMENT RULE.

(D)
A demand, when required and not wrongfully refused terminates a stockholders legal ability to initiate a derivative action.

ii.
DEMAND-EXCUSED RULE: [Very seldomly excused after Aronson] A shareholder need not make a demand when it is apparent that a demand would be futile

(A)
Where facts are alleged w/ particularity which create a reasonable doubt that the directors action was entitled to the protections of the business judgment rule.  Two-part test (Aronson):

(1)
Are the directors independent (a directors decision is based on the corporate merits of the subject before the board rather than extraneous considerations or influences) and disinterested? and

(2)
Does the challenged transaction represent sound business judgment. (officers under an influence that sterilizes their discretion and renders them too partial to conduct the litigation).  

(B)
If shareholder has not made a demand on the corporation, at the pre-trial phase, independent committee may file a pre-trial motion to dismiss or summary judgment motion (presumably under the same good faith, independent and reasonable judgment when deciding whether to dismiss a demand).

(C)
Court reviews this motion by a 2-part test: (Zapata)

(1)
Independence and good faith of the committee and the bases supporting its conclusions.  Limited discovery may be ordered to facilitate such inquiries. Corp. possesses the burden of proving independence, good faith and reasonable judgment rather than a presumption of it.  If the court determines that either the committee is not independent or has not shown reasonable bases for its conclusions or not satisfied w/ good faith, ct. should dismiss the motion and give the ( their day in court.

(2)
Ct. applies its own independent business judgment to determine if motion should be granted.  This means that committee could establish good faith, independence, etc. and still have its motion denied.  Used when ct. finds it not proper to terminate a stockholder grievance deserving of further consideration.

(D)
PA and some other states do not follow this process, they sat demand is universal and always required, see Cuker v. Mikalauskas (PA, 1987)—more predictable, puts people on notice, bus. judgment is the only review std, encourages them to remedy absent litigation.

c.
Self-Dealing Transactions: 

i.
Kinds of transaction we’re concerned with – (3 conditions)

(A)
Where a key player and the corp are on opposite sides;

(B)
Where the key player has helped influence the corp’s decision to enter the transaction; 

(C)
Where the key player’s financial interests are at least potentially in conflict with the financial interests of the corp

ii.
In Sinclair Oil Corp. v. Levien, the court defined self-dealing as when the parent, by virtue of domination over its sub, caused the sub to act in such a way that parent receives something from the sub, to the exclusion of and to the detriment to the minority shareholders of the sub.

iii.
Intrinsic Fairness Test is applied when it is shown that the transaction in question is a self-dealing one (no presumption of good faith); Marciano v. Nakash (DE, 1987) (holding that transaction was self-dealing but the transaction was fully fair to the corporation).

iv.
MBCA § 8.62-director’s action is effective if transaction received the affirmative vote of the majority of those directors or on a committee of the vote who voted on the transaction after required disclosure.

v.
Section 144 (Del.) exceptions.  A self-dealing transaction will not be void if:

(A) Knowledge of and approval by majority of the disinterested directors;

(B)
Knowledge of and approval by shareholders; 

(C)
Fair to the corporation at the time authorized, approved or ratified.

v.
Weinberger v. UOP, Inc. (DE, 1983) (introducing the no valid business purpose rule) Del does not accept this view but it has been applied in a few jurisdictions

d.
Duties of Controlling Shareholders

i.
Few, if any statutes, impose a general fiduciary duty on the controlling shareholder towards the non-controlling shareholders, but case law has done so in the closely-held corporate context – less likely in public corp

ii.
Donahue v. Rodd Electrotype Co. (Mass. 1975) (holding that in a closely held corporation, controlling stockholders are held to a higher standard of good faith and inherent fairness).

RULE: in close corporations only, controlling shareholders owe a fiduciary duty to minority shareholders when involving self-dealing transactions (similar to duty directors owe to the corp) and must accord her an equal opportunity to sell shares to the corporation.

iii.
Zetlin v. Hanson Holdings, Inc. (N.Y., 1979): not closely-held—controlling interest [absent looting of corp. assets, conversion of a corp. opportunity, fraud or other acts of bad faith] are free to be sold and purchased at premium price.

iv.
DeBaun v. First W. Bank and Trust Co. (CA, 1975): Does the seller of controlling stock owe any duty to minority –especially in context of selling to a looter?  Yes-there is an obligation on the controlling shareholder in possession of facts such as to awaken suspicion and put a prudent man on his guard that a potential buyer of his shares may loot the corporation of its assets to pay for the shares purchased, to conduct a reasonable, adequate investigation of the buyer.  “reasonable person std.—knew or should have known”

H.
Management and Control of the Corporation/ The Corporate Structure

1.
Roles of Shareholders and Directors

a.
Shareholders own the corporation and elect the directors.

i.
Powers of shareholders

(1)
Election and removal of the members of the board of directors. 

(2)
Approval of fundamental changes to the corp

(3)
Approve or disapprove of changes to the articles or bylaws which may consequently influence the allocation of power as among themselves, the directors, and the officers

(4)
Some transactions by officers or directors are void or voidable unless ratified by a vote of the shareholders

ii.
Limitations – do not have power to conduct business directly on behalf of the corp and therefore can’t bind the corp by their actions

iii.
Shareholder resolutions – can seek to influence the board by exercising their right to adopt shareholder resolutions that recommend particular actions to the board

b.
Directors -  run and manage the corporation.

i.
Two main duties

(A)
Appointment of officers, who are the day-to-day managers

(B)
Setting of major corp policy

ii.
Election of Board Members

(A)
Always elected by the shareholders

(B)
Term usually last one year and the entire Bd stands for re-election at the annual mtg of shareholders

(C)
Vote to elect directors must satisfy the same basic procedural requirements as a stockholder vote to take any other action – incl. giving proper notice of the time and place to all shareholders and needing a quorum present (more than 50% of the shares must be present either in person or via a valid proxy)

(D)
Staggered terms – Bd may be divided into three classes, where one class is elected for a one-year term, another for a two-year term and a third for a three-year term; reduces the effect of cumulative voting

iii.
Number of directors – some statutes require at least three, but many states have gotten rid of minimum requirements (incl Del), allowing a bd to consist of less than three so long as it is equal to the number of shareholders; the number is usually fixed in the articles or in the bylaws, but may merely set a minimum or maximum

iv.
Filling of vacancies – most statutes allow them to be filled either by the shareholders or by the board, unless the articles provide otherwise

v.
Removal – most statutes allow this to be done by either a shareholder vote or by court order

vi.
Power of directors

(A)
Shareholders can’t give them orders to take a particular action

(B)
Supervises the day-to-day activities of the officers

(C)
Main function today is to set the policies of the corp and to authorize the making of important contracts

(D)
Authority of Directors: MBCA §§ 8.01, 8.21

Mickshaw v. Coca Cola Bottling Co. (PA, 1950) (holding that director's statement binding upon corporation although he had no actual authority; the board's silence was a sufficient ratification).  An act of a single director will be binding upon a corporation if it subsequently ratified or acquiesced to by a majority of the directors.

In re Drive In Development Corp. (holding that Secretary of a corporation had actual authority to bind the corporation for a loan guaranty, although he misrepresented the fact that the resolution was never approved). 

c.
Officers - appointed by the directors and manage the company.

i.
MBCA §§ 8.01, 8.41—generally officers carry out the policy and decisions of the board on a day to day basis

ii.
Agent of the corporation.  An officer can bind his company by acts arising in the usual and regular course of business but not for contracts of an extraordinary nature.

iii.
Black v. Harrison Home Co. (CA, 1909) (holding that the President had no actual or apparent authority to bind the corporation).

iv.
Lee v. Jenkins Bros. (2d Cir., 1959) (holding that president acted within the scope of his authority in offering a pension to a prospective manager, because the activity arose out of the normal course of business and was not of extraordinary nature).

v.
Ratification – if a person with actual authority to enter into the transaction learns of the transaction and either expressly affirms it or even fails to disavow it, the court may find that the corp is bound; usually the court will consider whether the corp retained benefits, whether a third party relied to their detriment, and whether the ratifier had full knowledge of the contract

vi.
Bullet-proof means of confirming authority – if a third party wants to be certain that the corp officer he’s dealing with really has the authority to bind the corp to the proposed transaction, he should require the person purporting to act for the corp to deliver, prior to the closing of the transaction, a certified copy of a resolution by the Bd authorizing the transaction in question or directing the named officer to enter into the transaction on behalf of the corp1

2.
Shareholder Agreements

a.
RULE: Stockholders may not, by agreement among themselves, control the directors in the exercise of the judgment vested in them by virtue of their office to elect officers and fix salaries. McQuade v.Stoneham (NY, 1934)

b.
Stockholders may combine to elect directors.

c.
Agreements between shareholders that attempt to resolve questions that are the responsibility of the Board are against public policy as expressed by corporation statute, and are therefore unenforceable.

d.
Close Corp Exception - Galler v. Galler (Ill., 1964)—after McQuade— (holding that an agreement between the three shareholders was not void against public policy because all the shareholder signed on and there was an absence of an objecting minority interest or public detriment, or harm to creditors.

e.
After Galler, states set up “close” statutes that allow shareholders and directors to make these agreements and not be able to invalidate them when they are no longer interested in them.

f.
McQuade probably still governs in public corps. or where all shareholders do not sign on to the agreement.

g.
Zion v. Kurtz (NY, 1980): shareholder agreement that there would be no business w/out consent of minority shareholder.  Ct. finds that even though they didn’t take all the formal steps required by the statute.  Majority focused on the fact that there was no injury to third parties, or minority shareholders.

h.
MBCA § 7.32: Shareholder Agreements

i.
Shareholders have the power to call special meetings even if the proposed subject matter is not within their power, they still retain the right to be heard.  See Matter of Auer v. Dressel (NY, 1954)

3.
Shareholder Voting

a.
Straight voting: Each share may be voted for as many candidates that are slots on the Board, but no share may be voted more than once for any given candidate.  Directors are elected by a plurality; each share has one vote.  

b.
Cumulative Voting: Entitles a shareholder to cumulate or aggregate his votes in favor of fewer candidates than there are slots available, including in the extreme case aggregating all his votes for just one candidate.  The consequences are a minority shareholder is far more likely to obtain at least one seat on the Board.  MBCA § 7.28-mandates that shareholder give notice if he plans to cumulate his votes.  Virtually all states permit cumulative voting and some mandate it.

i.
Pooling Agreements: Two or more shareholders may provide for the manner in which they will vote their shares by signing an agreement for that purpose. MBCA § 7.30; see Ringling Bros.-Barnum & Bailey Combined Shows v. Ringling (DE, 1947)

ii.
Voting Trusts: Shareholders who are part of the arrangement convey legal title to their shares to one or more voting trustees under the voting trust agreement.  Votes are cast by the trustees in accordance with the instructions in the voting agreement.

(A)
Validity: Today nearly all states have statutes allowing these, but are regulated by imposing certain requirements: (1) maximum term-usually 10 years which can be extended for another ten years at any point; (2) disclosure- public disclosure of the trusts terms so that the existence and terms of the trust will not be hidden from other shareholders; (3) writing-must be in writing—generally must meet all the requirements to be held valid.

(B)
Brown v. McLanahan (4th Circuit, 1945) (holding that change to agreement by trustees was beyond their powers and an abuse of power for their own benefit—nullified the agreement). 

(C)
Almost exclusively used in the close corp context

(D)
Trustees are subject to the fiduciary duties of trustees in general; they may exercise only those powers that are specifically spelled out in the trust and unless the trust expressly permits, they cannot vote or act to the detriment of the beneficial owners they represent.

I.
SHARE TRANSFER RESTRICTIONS: contractual restrictions on the free transferability if shares. 

1.
Most common are options or buy/sell agreements that require a shareholder to offer his or her shares to the corp or other shareholders at a predetermined price

2.
The articles, bylaws or a shareholder agreement may impose restrictions on the transfer or registration of transfer of shares of the corp.  A restriction does not affect shares issued before the restriction was adopted unless the holders of the shares are parties to the restriction agreement or voted in favor of the restriction.

3.
A restriction is valid and enforceable against the holder or a transferee if the restriction is authorized by MBCA § 6.27 and its existence is noted conspicuously on the front or back of the certificate.  Unless, noted it is not enforceable against a person w/out knowledge of the restriction.

4.
Ling & Co. v. Trinity Savings & Loan Assn (TX, 1972) (holding transfer restriction on stock to be valid).

5.
RULE: restriction on the stock certificate must be conspicuous—but this is overcome by actual notice (like a BFP); the restriction must not unreasonably restrain or prohibit transferability
J.
Deadlocks – often prevents the corp from being able to act, but not always

1.
Two types

a.
Shareholders – usually involving 50/50 factions w/ equal voting power (cumulative voting may help resolve); if shareholders are deadlocked, the corp may continue to operate under the guidance of the Bd in office when the deadlock arose

b.
Directors – usually involves Bd w/ an even amt of members (can be prevented w/ heightened majority or quorum requirements)

2.
Gearing v. Kelly (NY 1962) – where one shareholder intentionally or deliberately fails to attend a mtg for the purpose of preventing a quorum, the court will not set aside the results of the election that occurred at the mtg; court’s reasoning based on notions of equity and fact that even if the shareholder had been present, the same result would have occurred

3.
In Re Radom & Niedorff, Inc. (NY 1954) (refusing to approve dissolution b/c (1) no stalemate or impasse; (2) corp is flourishing; and (3) there’s no grievance recognizable by the court)
4.
NOTE: when a state statute provides for a right to seek dissolution by the court in the case of deadlock, the court retains discretion to determine whether dissolution is appropriate; court should consider whether judicially imposed death will be beneficial to the stockholders or members and not injurious to the public

5.
MBCA § 14.30 – model statute granting discretionary dissolution to the court; contains specific grounds for dissolution

a.
Director deadlock – harm required

b.
Oppression – harm required

c.
Shareholder deadlock – no harm required

d.
Waste – harm required

6.
Remedies

a.
Allowing dissolution by less than a majority – write into bylaws or articles as a shareholder agreement, but make sure that subsequent purchasers or creditors have notice (legend)

b.
Buy-Out Agreements (2 types) – provides effective exit strategies

i.
Cross-purchase agreement between shareholders that they will buy the other's shares.

ii.
Stock-redemption agreement where corporation buys the shares using corporate funds

iii.
May be judicially imposed as an equitable remedy within the court’s discretion, especially where the court finds that the ( is using oppressive conduct towards ( - court prefers ordering a buy-out rather dissolution, especially where the court is solvent

iv.
No state gives a minority shareholder an automatic right to be bought-out

c.
Appointment of Provisional Director – helps guide the corp through crisis towards stabilization

d.
Rarely applied is a duty on the majority shareholders to their minority shareholders, which if breached for example by oppressive conduct, the court will order that the majority pay damages to the minority rather than order dissolution or a buy-out (not followed in Delaware)

V. PUBLIC OFFERINGS 

A.
Securities Act of 1933

1.
Requires registration of all securities being placed in the hands of the public for the first time; regulates the offers and sales of securities.

2.
Theory: investors are adequately protected if all aspects of the securities being marketed are fully and fairly disclosed, and thus there is no need for the more time-consuming merit analysis of security being offered.

3.
Must file a registration statement consisting of two parts:

a.
“prospectus”, a document that is to be distributed to potential and actual investors

b.
additional information that must be submitted to the SEC and is publicly available but need not be included in the prospectus.

4.
“Issuer” includes underwriters so it’s tough to get around the regulation.

5.
SEC defines investment broadly.  See Smith v. Gross.
B.
EXEMPTIONS:

1.
Non-public offering exemption: exempts “transactions by an issuer not involving any public offering” See Ralston Purina. 

Securities and Exchange Commission v. Ralston Purina Co., 346 U.S. 119 (1953) (holding the exemption does not apply when the particular class of persons affected need the protection of the Act).
2.
Section 3(a)(11)-Intrastate exemption: “any security which is a part of an issue offered and sold only to persons resident w/in a single state—where the issuer of such security is a person resident and doing business within, such state”
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