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I. Defining the relevant market:
A. Relevant Product Markets

1. Doctrine of relative equivalencies:  
a. If consumers will turn to a competing product when faced with a hypothetical small (5%) price increase, that product is in the relevant product market.  

b. Cross-elasticity of demand: if customers have historically changed products when faced with price movement, or if prices of different products move together, they are within a single product market.  Du Pont, 171 (1956).  
i. Current prices may not be competitive prices – where the current price is a natural monopoly price (due to patent, etc.) the existing price may already be as high as possible to retain market share.  If current prices are not competitive, a 5% increase may force a switch to a product outside the relevant market.  (E.g., at some point, all airline prices rise to the point that a significant number of people will drive or take the train.)
ii. This may also be cross-elasticity of pricing strategy.  Staples, handout (D. DC 1996).

c. Similar products or different products from the same supplier may have entirely different demand; hyped first-run movies versus ordinary release or second-run, championship boxing versus ordinary matches.  Int’l Boxing Club, 189 (1959); SYUFY Enterprises, 190 (9th Cir. 1986).

2. Product markets are customer-driven not producer-driven:
a. A market may be a use for a product, not a particular type of product.  Although a majority of customers may move back and forth, a subset may be captive to a particular product.  E.g., cigarette manufacturers are captive to cellophane, while candy manufacturers may switch to different wrappings.  Du Pont, 179.

b. Customer may demand certain services be packaged together.  Grinnell, 195 (1966); Phila. Nat’l Bank, 880 (1963).  In these circumstances, lack of other integrated participants will cause problems for the defendant, because, although they compete to provide each individual service, they are the sole source for the package.
c. Customers may treat specific types of sources as a relevant market; where similar or identical products are available from different types of vendors, and both the customers and the vendors consider the types different “markets,” the court will follow suit.  Staples (1996).

d. The market may be for wholesale customers rather than for the ultimate retail customers.  Beech Nut, 240 Supp.

B. Relevant Geographic Markets

1. Customer-driven: the suppliers to whom customers will or can travel in order to obtain a different product in response to a 5% increase.  Grinnel, 195 (1966).
2. Entry-driven: the suppliers who will be able to move (profitably) into the defendant’s territory in response to a 5% increase.  Waste Management, 919.
C. Market Power:
1. High market share; and
a. 70% is generally monopoly.  90% is always a monopoly, 35% is definitely not a monopoly.  Alcoa, 157 (1945).

b. Historical ability to charge monopoly price or enforce a group boycott may substitute for proof of market share.  Toys R. Us, 123 Supp; Staples.
c. Internal documents or pricing structures suggesting or labeling markets as “competitive” or “noncompetitive” indicates market power in those markets.  Staples.

2. Actual ability to raise prices above competitive levels.

a. Minority competitors may have underutilized production capacity.
b. Uncommitted entrants may discourage future entry.

II. Sherman Act § 1:

A. Horizontal Contracts or Conspiracies
1. A “conscious commitment to a common scheme designed to achieve an unlawful object.”  Monsanto, 650 (1984).  
a. A horizontal agreement is an agreement between direct competitors.  
b. When a manufacturer has a distribution facility and actively competes with its distributors, an agreement with its distributors is generally a vertical one, unless the agreement is such that it does not primarily benefit the manufacturer.

2. Inference of conspiracy:

a. Horizontal conspiracy can be established by proposal and subsequent uniform action:  Distributors proposed restraints on exhibitors on a letter copied to each exhibitor.  Each exhibitor knew the others were involved, and the subsequent actions by exhibitors carried a large risk of loss if agreement had not been reached.  Interstate Circuit, 503 (1939).

i. Inference of an agreement is supported if concerted action would be very risky without an agreement, if price increase is otherwise inexplicable, if actions are inconsistent with independent self-interest.  

ii. Inference may be refuted by credible evidence that the concerted action occurred for some procompetitive or competitively-neutral reason.

iii. Parallel action alone does not establish conspiracy; there must be evidence of communication or that without monopoly pricing, concerted action would be unprofitable because it turns away business.  Exclusion of suburban theatres because downtown theatres draw more customers justifies refusal to license first-run movies to suburban theatres.  Paramount, 508 (1954).
iv. Conduct that is equally consistent with permissible action or with collusion does not support an inference of a conspiracy.  Matushita, 515 (1986).

b. A vertical party can facilitate a horizontal agreement:  A concerted action by competitors after the request of a common customer, each conditioned on the agreement of the others is a horizontal agreement between competitors.  Toys R Us, 121 Supp. (7th Cir. 2000).

B. Per Se Unreasonable Horizontal Restraints

1. Application of the per se rule:

a. Restraints that are almost always likely to raise price, reduce output, quality, service, innovation, or competition are per se illegal.  “agreements or practices which, because of their pernicious effect on competition AND LACK OF ANY REDEEMING VIRTUE are conclusively presumed to be unreasonable.”  Northern Pacific Rail Co. (quoted in Northwest Stationers, 382 (1985)).
b. Restraints may not, in vivo, be “almost always likely to raise price or reduce output or competition.”  If restraints that are otherwise per se illegal are ancillary to, and reasonably necessary to achieve procompetitive benefits, they are not per se illegal.  Chicago Board of Trade, 239 (1918); BMI (1979).
2. Arrangements to fix price:  Agreements “for the purpose and with the effect of” changing prices are illegal per se.  This includes agreements to:
a. limit surpluses in index market is an agreement to raise prices, even though there is no agreement as to absolute price, Socony Vacuum, 251 (1940);
b. artificially lower supply costs, National Macaroni, 256 (7th Cir. 1965);
c. restrict price advertising, Parke Davis, 640; or
d. limit discounting, In re Catalano, 257.
3. Group boycotts:
a. Elements of per se illegal boycott:

i. Horizontal refusals to deal with identified persons, or persons who engage in identified behavior; Fashion Originators, 367 (1941).
ii. That cut off access to a necessary supply, facility or market;

a) Other boycotts do not harm competition.  Northwest Stationers, 385.

b) Refusals to provide necessary certification, based on capricious rather than objective standards, are per se illegal.  Radiant Burners, 377 (1961).

iii. By more than one person.  Nynex v. Disconn, 39 Supp. (1998).

iv. In furtherance of an illegal activity (price fix, attempt at monopoly/oligopoly); and

v. With market power (power to coerce, not monopoly power) or at the request of someone with market power (thus the ability to coerce by denying access).  Toys R Us, 121 Supp. (7th Cir. 2000).  “Unless the cooperative has market power or exclusive access to an element essential to effective competition” expulsion is not per se illegal. Northwest Stationers, 385.

b. Boycotts in connection with otherwise lawful activity are subject to the rule of reason…  
i. Types of lawful activities:

a) Enforcement of professional standards is by group boycott.  Indiana Federation of Dentists, 394 (1986).

b) Decision to expel participant from purchasing cooperative may not be “characteristically likely to result in predominately anticompetitive effects.”  Northwest Stationers, 385 (1985).

ii. Subsequent “reasonableness” of the restraint.

a) Refusals may reduce consumer choice, coerce other parties in commerce, and an agreement “is likely enough to disrupt the proper functioning of the price mechanism of the market that it may be condemned even absent proof that it resulted in higher prices,” thus unreasonable under a quick look.  Indiana Federation, 394.

b) A refusal to deal may be the manner of enforcing the procompetitive rules for participation in the joint venture/legal activity, thus disqualifying the boycott for quick look analysis; because the restraint has both pro- and anticompetitive motivations, the full analysis must take place.  Northwest Stationers, 385.
c. Policy:

i. Excludes boycotted parties from the market, raises barriers to entry, decreases price competition with boycotters, reducing consumer choice, furthers boycotters’ (probably anticompetitive) illegal goals.  Klors, 370 (1959).
ii. May indicate an understanding or agreement on price.

4. Division of customers, territory, or suppliers:
a. Divisions of territory or customers is illegal because they may give monopoly power over the customers within the division.  These agreements can be more harmful than price-fixing – price-fixed products can still compete on quality.

b. Without a procompetitive justification for the arrangement, division of territory, etc. is per se illegal.  Bar-Bri, 357 (1990).
i. There is no need to prove that conspirators previously competed; an arrangement to divide customers, territory or supplies, if not ancillary to a legitimate business transaction, has no purpose or effect other than to prevent competition between the parties.  Bar-Bri, 357.

ii. Arrangement may be contractual prohibition or contractual penalty; breach of contract is little more than a “disincentive.”  National Truck Leasing, 353 (7th Cir. 1984).

c. Division of suppliers:
i. A horizontal agreement to divide access to a supplier based on geographic (non-) competition is per se illegal.  Topco, 344 (1972).

ii. This arrangement allows each participant to monopolize the divided suppliers’ goods.

iii. Would this be anticompetitive today, under a non per se joint venture analysis, particularly when the allocated products do not enjoy market power?  Participants wish to prevent free riding on their own efforts to promote the suppliers’ brand within their territory.  (Northwest Stationers)
d. May be justified if ancillary and necessary to a legitimate (joint venture) transaction.  National Truck Leasing, 353.  Although horizontal agreement to share infrastructure allowed local and regional competitors to compete on a national basis, the geographic division was not necessary to the business purpose, and failed a quick look.  National Truck Leasing, 355.

C. Reasonable and Unreasonable Horizontal Restraints

1. Avoiding per se liability:  
a. An agreement containing a facial restriction on price, output, etc., that would otherwise be per se illegal, may create procompetitive effects that could not exist without an agreement.  If so, the agreement is not per se illegal.
b. Procompetitive effects may be:
i. New products or horizontal integrations (joint ventures), that are impossible without agreement and introduce substantial efficiencies.  
a) For example, certain agreements, BMI, 273, and NCAA, 307, create otherwise unavailable products by creating rules by which competitors can provide a package to the market.
b) Agreement to provide existing services at a capped price does not provide otherwise-unavailable services, (merely otherwise more expensive services,) and thus is an agreement to stabilize prices and per se illegal.  Maricopa County, 285 (1984).
ii. Ethical or industry standards related to quality of product or service.  Indiana Federation of Dentists, 392 (1986) (Per se rule does not apply to professional standards); California Dental, 8 Supp. (1999).
iii. Increases in consumer choice (by addition of a competitor in the market without eliminating the parties to the agreement).

c. Restraint must be reasonably related to and no greater than reasonably necessary to achieve the procompetitive effect.

d. Court must have experience with type of restraint (price, boycotting, allocation of customers or suppliers), rather than with industry.  Maricopa County, 287.

2. “Quick Look”

a. Although the agreement is not per se illegal (E.g., it is a valid joint venture or the agreement is facially one to create professional standards) if the restraint is unrelated to the purpose of the agreement or obviously anticompetitive (a naked restraint on price or output that “on its face constitutes a restraint on trade”), the agreement is unreasonable unless justified.  NCAA, 310 (1984).  
b. Applied when “an observer with even a rudimentary understanding of economics could conclude that the arrangements in question would have an anticompetitive effect.”  California Dental, 14 Supp.
i. Flat limits on output, or refusal to provide a requested service (otherwise a group boycott).  NCAA; Indiana Federation of Dentists, 292.
ii. Excluding regional resellers (thus reducing output) by refusing to offer product at other than a national level.  NCAA.
iii. A naked restraint, imposed for competitively-neutral reasons, isn’t subject to quick look analysis.  For example, restrictions on professional price advertising ARE NOT obviously anticompetitive because the restrictions have both pro- and anti-competitive effects (reducing misleading advertisements about inherently confusing products).  California Dental, 14 Supp.
iv. No need to prove market power if restraint facially controls price or output – market power is relevant to a finding that a restraint effects price or output.  NCAA, 312.

c. Burden is on the defendant to justify/mitigate a facially unreasonable restraint.  NCAA, 313.
i. Hypothetically, a joint selling agent creates transactional efficiencies.  NCAA, 314.
ii. A package price creates a functionally new product.  BMI, 273.
iii. Where a defendant is not a monopolist, increasing market share is a valid, procompetitive justification, to the extent that such increase stimulates price competition.  3M (dissent).

3. Full ROR Analysis.  Identify:
a. Specific restraint;

b. Anticompetitive effects;
i. Anticompetitive effects must be both the purpose and effect of the restraint.
ii. May create barriers to entry, modify demand in the market, change price trends, reduce capacity, facilitate collusion, tend to create market power, or coerce buyers.
iii. Agreement may have already created harm.

iv. A restraint that does not rationally help achieve its stated business purpose is unreasonable.

c. Procompetitive justifications;

d. Market Power (Is it likely that the restraint will, when weighed against the procompetitive effects, have net anticompetitive effects, are such effects mitigated, etc., and will market power facilitate these effects.)

4. Information sharing:
a. Information sharing may facilitate/enable collusive pricing.  American Column Lumber, 555 (1921).  Sharing is unreasonable when it has:
i. The purpose and actual effect of maintaining price; and
ii. No redeeming business justification for the price sharing arrangement.

b. Intent to restrain price inferred from the price sharing provisions and/or related statements, including solicitation of the plan.

c. Agreement may be express or implied, if there is an understanding of reciprocity and actual effect on price; competitors would not share customer-specific price information unless they had an understanding that the arrangement would not allow undercutting.  Container Corp., 565 (1969)

d. Factors indicating an unreasonable arrangement:
i. Burdensome reporting requirements, including audits of price information and penalties for misinformation/noncompliance.  Sugar Institute, 562 (1936).
ii. Extensive or identifiable customer-identifiable reporting
iii. Communication or reports on price or output based on past price information or projections of future price/output based on recent reports.  American Column Lumber, 553.
iv. Agreements not to deviate from reported price.  Sugar Institute, 562.  [Essentially a price-fix]

e. Permissive arrangements:
i. Distribution of average or unsourced price information, from which it is impossible to determine individual sale prices (particularly in an unconcentrated market;
ii. Distribution without identifying particular seller;  Maple Flooring Mfgrs, 559 (1925).
iii. Reporting on only past & closed sales;
iv. Arrangements lacking the intent to maintain price: exchange of information about customers’ actual (as opposed to claimed) needs, creditworthiness, etc. in a rising market in which long-term price quotes were frequently provided.  Cement Mfgrs’ Protective Ass’n, 561 (1925).
5. Restraints on professional advertising.  California Dental, 14 Supp.
a. Inability to advertise discounts on commodities is per se illegal (Parke Davis), but professionals’ inability to advertise discounts is not even an obvious restraint, where restraint prevents false or deceptive advertising because services cannot be easily compared on non-price criteria.
b. Although effect is to restrict price advertising, PURPOSE is not price-related.
c. What happened to “we know all about price controls, even ones among doctors?”  Maricopa County.
D. Vertical Restraints

1. Existence of a vertical agreement:

a. Unilateral Action

i. A parent cannot conspire with its subsidiary.  Paramount, 508.

ii. Unilateral refusal do deal is not a conspiracy without attempt to monopolize.  Colgate, 631 (1919).

a) Distributor may announce non-negotiable and unnegotiated policies in advance.

b) If the policy is not enforced, is enforced selectively, or requires customer reporting or customer action against violaters, the refusal may be a vertical or facilitated horizontal agreement.  Where the supplier informs its customers which of the customers have agreed to comply with the policy, the supplier has facilitated a horizontal one.  Parke-Davis, 640 (1960).

c) If the policy requires its participants to report violators or refuse noncompliant customers, the supplier has leveraged its refusal beyond acceptable Colgate limits.  Parke-Davis, 640.

iii. Unilateral refusal to deal only works where customer market is atomized – where an individual customer has the market power to demand concessions, refusal is no longer unilateral, because the supplier cannot afford not to negotiate with the customer.
b. Vertical conspiracy may be inferred by: Monsanto, 650.

i. Complaint of noncompliance; 

ii. Termination of noncompliant customer; and 

iii. Evidence that tends to exclude the possibility that the complainer and the supplier are acting independently.
a) Request by the supplier to report violators; 

b) Threats to other noncompliant customers that they would also be terminated unless they complied or publication of termination as an “example;” 

c) Promises to customers that “every effort will be made to maintain compliance,” that vertically-integrated competitors will comply, etc.
d) Demands, met by customers, that they enforce the policy on their own customers.  Parke Davis, 640.

iv. Mere demand by customer for termination of another may not be concerted action.  Jantzen, 653 (4th Cir. 1986).
c. What otherwise appears to be a vertical conspiracy may actually facilitate a horizontal agreement between customers.  Toys R Us, ; Parke Davis, 640.

2. Minimum Resale Price Fixing:
a. An agreement to resell at or above a specified price.
i. Agreements not to discount are not resale price maintenance.  Business Electronics, 657 (1988).  

a) However, if a seller has multiple customers who concertedly demand that discounters be terminated, the arrangement will be an illegal horizontal boycott.  

b) Agreements not to discount discourage vertical integration and therefore encourage interbrand competition; if agreements not to discount are illegal, supplier will integrate.

ii. Maximum price fixing is not per se illegal.    State Oil, 99 Supp. (1997).
a) A ban encourages vertical integration, decreasing customer competition, and without a monopoly on the product, consumers are not harmed because interbrand competition will keep prices in check.  

b) Prohibits dealer competition on value-added services, may function as a disguised minimum.
b. Per se illegal.  Dr. Miles, 590 (1911).
3. Territorial Allocation:

a. Theory:  Interbrand competition will restrain exclusive resellers from charging monopoly prices.  Sylvania, 607, n. 28 (1977).
b. Subject to the rule of reason (unless “likely to have a pernicious effect on competition,”  Sylvania, 611,) and must be “fairly necessary” to the claimed business purpose.  Holiday Inn, 622 (3rd Cir. 1975).
4. Tying:
a. May have the purpose and effect to harm competition because it reduces consumer choice, extends monopoly power (and extends monopoly pricing) from tying product to tied product, allows a monopolist to gain market share in another market and may increase barriers to entry to tied market.

b. Elements of per se illegal tying:

i. The existence of two separate markets.

a) Separation of products is not defined by consumption together, but by consumer demand to choose products independently.  Jefferson Parrish, 721 (1984); Kodak, 733 (1992)
b) Where two “tied” products create a new product with separate demand, there is no tying arrangement.  Times-Picayune, 707 (1953).

ii. Sufficient market power in the tying market to restrain competition in the tied market:

a) Coercion is the ability to force buyers into purchasing the tied product when they would ordinarily only purchase a tying product, or they would ordinarily purchase a competitor of the tied product.  There must be evidence of coercion – without coercion, the tie must merely be reasonable.  Jefferson Parrish, 724.

b) Method of coercion may be by contract, refusal to deal, or consistent promotion.  Texaco, 711 (1968).

c)  “Appreciable economic power” in the tying product:  May be from IP right, natural or regulatory monopoly, or inherent features of tying product.  Northern Pacific Railway, 707 (1958).

d) If market power cannot actually be exercised (due to mitigating factors, such as ease of entry) the tie is not coercive.  Kodak, 737.

iii. Effect on a “not insubstantial amount” of interstate commerce.  [A necessary element for a Sherman Act §1 claim, but substitutes for coercion in a Clayton Act (§3) claim.)

c. Justifications:

i. Creation of a combined product which is better for consumer use.

ii. To protect quality of tying product.

5. Exclusive Dealing:
a. Evaluated under rule of reason.

b. An arrangement that “forecloses competition”
i. An agreement of one year or less can’t have a “substantial effect” on competition, because everybody competes once a year.  Paddock Publications, 57 Supp. (7th Cir. 1997).

ii. Agreements with at-will termination provisions are not exclusive.

iii. An exclusive dealing arrangement is more likely to have a “substantial effect” than an exclusive distributorship – Where the seller is the only local seller of a particular product, that seller, and others in the area, still compete on an interbrand level, and providers still compete for that seller’s other business.  Paddock Publications, 57. Supp. 

c. In a “substantial share” of the relevant market.

i. Evaluated based on the relative area effected, the % of volume of commerce, or the flat dollar amount.  Tampa Electric, 766 (1961).

ii. Generally must be more than 30%.

E. Joint Ventures

1. Combinations, rather than pure horizontal agreements:

a. An agreement or agreements between competitors to partially integrate and share business functions.  Joint ventures are characterized by:

i. Joint control;

ii. Substantial contribution by each party;

iii. Independent existence; and

iv. Creation of a significantly new capability in the market.

b. Procompetitive Effects of Joint Ventures:

i. Create economies of scale,

ii. Combine complimentary assets,

iii. Pool risk and diversify cost and revenue sources, or

iv. Enable entry into a new market.  Penn-Olin, 973 (1964).
c. Anticompetitive effects of joint ventures.  Ventures may:  prohibit venturers from competing with each other and/or the venture; deprive venturers of resources required to compete; discourage competition due to large investment in the venture; create collusion; transfer control of venture and venturers’ assets to a single party; last too long.
d. Ancillary restraints:

i. Valid restraints must be reasonably related to the procompetitive purpose of the agreement, NCAA, 314.

ii. Restraints must be “reasonably adapted and limited to the necessary protection of a party.”  Addison Pipe & Steel, 77 (6th Cir. 1898).  (Reasonably necessary.  Berkey Photo, 444).
2. Business purpose of the venture:

a. All joint ventures must create a new feature, otherwise unavailable in the market.  (Otherwise they are merely horizontal restraints).

b. Venture may combine production, distribution, purchasing, R&D, capital, technology or other assets to achieve benefits that are otherwise unavailable.

c. Package of all available music recordings is a new product unavailable without cooperation of competing artists.  BMI, 273.

d. Horizontal agreement to establish maximum price of existing services does not create a new product; “the doctors do not sell a package of three kinds of services. If a clinic offered complete medical coverage for a flat fee, the cooperating doctors would have the type of partnership arrangement in which a price fixing agreement among doctors would be perfectly proper.”  Maricopa County, 292

3. Restraints on venturers:  Horizontal restraints.
a. Ventures may cause competitors to share “too much” information and facilitate collusion.  (Spillover effects).

b. Ventures may allow the venturers to exclude competitors from identified territories or reduce competitors’ access to supplies, etc. (group boycott).  AP, 421.

c. Where venture prevents venturers from competing with each other, (either expressly or by size of investment) venture may be collusive, in that it reduces competitors or motive for competition.

4. Anticompetitive or exclusionary rules:

a. Where access to facilities controlled by the joint venture is necessary to competition, access must be provided on a competitively-neutral basis.  Terminal Railroad, 418.
b. Use of raw market power by one venturer or the venture to prohibit the venturers from competing with the venture is illegal when the exclusivity is not reasonable and necessary to the venture.  Berkey Photo, 443.

c. Exclusion of the venture’s competitors from the venture protects the venture’s trade secrets.  Visa, 433 (10th Cir. 1994).  Some exclusion may be necessary to protect venturers’ investment or to gain their participation.  Exclusion without an essential facility or coercion is not a problem.  Northwest Stationers, 386.
d. When evaluated under the Rule of Reason, the plaintiff must prove that the exclusionary rule is anticompetitive.  Lack of “due process” does not create presumption of anticompetitve motive.  Northwest Stationers, 383.

5. Market Power or market share of the joint venture:

a. If the venture has market power, either as a competitor or as an essential facility, otherwise permissible 

b. Agreements that parents not compete with the venture may be reasonably necessary to protect or encourage all members’ investment.  Where venture’s market share is below 20%, DOJ will not challenge validity of noncompete.

c. Joint ventures with a monopolist create special problems.  Relevant factors are:  size of the venturers; each venturer’s contribution and benefit; likelihood that a similar product would exist without the venture or without the monopolist in the venture; the nature of restraint, and its reasonableness and necessity.  Kodak, 443.

6. Joint Venture as a combination:

a. The substantial investment by the venturers or the terms of the venture may prohibit or discourage the venturers from competing with the venture.  This may result in § 7 liability, functionally analyzed as a merger.
b. To establish a substantial lessening of competition (thus § 7 liability) the court must find a reasonable probability that more than one of the venturers would have entered the market or have been an uncommitted entrant if the venture did not occur; otherwise competition inside the market has merely gained an otherwise-unavailable participant.  Penn-Olin, 975.

c. Factors relevant to a “substantial lessening of competition:”  Number and power of competitors in the market; power of the venturers; their relationship to the market and line of commerce; existing competition between venturers; their ability to compete with the venture; the context of the venture; its reasons for existence; the relationship between the venture’s business and its parents’; the potential for collusion between the venturers on other matters; the potential power of the venture; the hypothetical state of competition in the market if the venture did not occur.  Penn-Olin, 975.
III. Sherman Act § 2

A. Monopolization (success or attempt to maintain existing monopoly):

1. Market Power: 
a. Established either by market share or actual ability to raise price/profitably reduce total volume.

b. High market share may not establish market power, where uncommitted entrants restrain monopoly pricing.

c. To prove wrongful maintenance, must establish monopoly power in maintained market.

2. Willful acquisition or maintenance of monopoly power.  Grinnell, 197.
a. Elements:

i. General intent:  proved by actions that have no other reasonable explanation than to drive others from the market.  “Necessarily involved the intent to drive others from the field”  Standard Oil, 89.

ii. Harm to competition (rather than “mere” injury to a competitor).

a) Once plaintiff alleges and supports harm, defendant may offer “procompetitive justifications.”

b) Even with justifications, practice is illegal if anticompetitive effects outweigh justifications.

3. “Predatory practices” are practices that cause harm to competition 

a. Any § 1 violation is a predatory practice.  Exclusive dealing that does not rise to the level of a § 1 violation may also be a predatory practice, if it harms competition.  Microsoft, 164 Supp.
b. “Predatory practices” foreclose competition, drive out competitors, or prevent entry.

i. “Bold, relentless, and predatory commercial behavior.”  Lorain Journal, 845 (1951).

ii. Creating as-yet unnecessary production capacity to permit immediate underpricing of potential competitors was considered a predatory practice, although it probably would not be today.  Alcoa, 164.  
iii. Purchasing and shutting down competitors.  Kodak, 814 (1927).

iv. However, a natural monopolist has no duty to help competitors.  Olympia Leasing, 170 (7th Cir. 1986).
v. Refusing paying customers is a very bad sign.  Lorain Journal; Aspen Skiing.

c. Leveraging market power:
i. Use of monopoly power in one market to gain an advantage in a second market; and

a) Practice must be available only to the monopolist because of the monopoly; but very low above-cost pricing is one of the few benefits of monopoly.  IBM, 808 (10th Cir. 1975).  In a regulated market, price squeeze in the non-regulated market creates competition and encourages non-price competition.  City of Anaheim, 842 (9th Cir. 1991).
b) Requiring that distributor-customers promote other products as a condition of using monopolized product.  Microsoft, 152 Supp.

c) Integrating a previously-competitive product into a monopolized product, without business justification (essentially, a tie so successful that one product is created).  Microsoft, 159 Supp.

d) Refusing to deal with customers who resell in multiple markets on a non-exclusive basis, if only one of which is monopolized, unlawfully extends the monopoly.  Griffith, 805 (1948).

e) Extension of patent rights, patent accumulation and denial-of-access.

ii. A dangerous probability that the monopolist will gain a monopoly in the second market.  Alaska Airlines, 838 (9th Cir. 1991).
d. Unilateral refusals to deal:

i. Intent:

a) Only refusals with monopoly purpose are illegal – discriminatory or other socially-unacceptable motives do not violate § 2.  Official Airline Guides, 831.

b) Improper exclusions (exclusions that harm competition without other justification) are always intentional.  Aspen Skiing, 825 (1985).

ii. Harm to competition:

a) Refusal that tends to drive competitors out of business or prevent them from competing effectively, without valid business purpose, harm competition by eliminating competitors.

b) Valid business purposes must logically require the refusal to deal.  Kodak, 745 (1992).

c) Refusals to deal that result in lost revenue can’t have a valid business purpose.  Otter Tail Power, 815; Aspen Skiing, 827.

iii. Unilateral refusal to deal with competitors or downstream buyers:
a) Colgate does not apply to § 2 actions.  Aspen Skiing, 824.

b) Vertical:  Refusal to sell monopolized products to competitors may be part of a plan to force competitors out of business.  Kodak, 814.

c) Horizontal:  Actions that discourage or prevent customers from dealing with competitors.  Aspen Skiing, 828; Otter Tail Power, 815 (1973).

d) An IP owner may refuse to license an IP right.  Data General, 831 (1st Cir. 1994).

e. Essential facilities.  Harm to competition is proven by:
i. Control of a facility by a monopolist, without access to which, competitors are actually unable to compete.
a) Element must be actually irreplaceable, not merely replaceable at some cost burden.  Olympia Leasing, 832.

b) Denial of control must carry the power to eliminate competition in the downstream market, Alaska Airlines, 836, or prevent competitor access to upstream facility.  Otter Tail, 815.
ii. Competitors are reasonably unable to duplicate the facility.

iii. Denial of access, either outright or by unreasonable prices; and

iv. Providing access is reasonably feasible for the monopolist.

f. Predatory pricing:

i. Market power;

ii. Below cost pricing;

a) Price below average variable cost (price of one additional unit) is “below cost,” price below fully-allocated cost (per-unit cost) may be “below cost.”

b) Above-cost predatory pricing is the natural method to break conscious parallelism or collusive pricing.  Brown & Williamson, 861 (1993).

iii. Harm to competition:  The only way that “competition” is harmed is if there is a “dangerous likelihood” that the monopolist will recoup the losses.   Brown & Williamson, 692.
a) Robinson-Patman Act violation, mere “reasonable probability” is illegal.

b) Predatory pricer must be able to recoup in the newly- or re-monopolized market.  Brown and Williamson, 686.
4. Permissive actions:

a. Actions may harm specific competitors without harming “competition.”

b. Taking advantage of efficiencies resulting from the monopoly.  Aspen Skiing, 821.

c. Lowering pricing, increasing services, etc. to compete, even where it eliminates competitors, helps “competition” and is not predatory.  City of Anaheim, 841.
B. Attempted monopolization:
1. Specific intent to achieve a monopoly;

a. May be inferred from actions with no other business justification than to eliminate competitors.  Lorain Journal, 845.
2. Predatory conduct (see above); and

3. A dangerous probability of success.
a. Cannot be determined with reference to the relevant market.  Spectrum Sports, 85 (1993).

b. Dangerous probability must be objective.  Spectrum Sports, 854.

IV. Mergers (Clayton Act § 7)

A. Elements:

1. Acquisition of equity ownership or substantially all of the assets of another person;

2. To Substantially lessen competition; or tend to create a monopoly.

B. Defining the market:

1. Relevant product & geographic markets:

a. Defined by hypothetical 5% increase.

b. Where merging companies offer a unique mix of services, they may compete in many different market or in a single “cluster” market.  Philadelphia National Bank, 880 (1963).

c. DOJ may pick any relevant product and geographic market about which to object, even if the vast majority of the effect of the merger is not anticompetitive.

2. Market participants

a. Identify both existing participants and “uncommitted entrants.”

b. Uncommitted entrants are firms which could recoup their costs of entry (“sunk costs”) into the relevant market within one year, or can redeploy into the relevant market within one year without significant sunk costs.
c. Assign market share for each participant pre- and post-merger.  The sum of the squares of the market shares is the HHI.
C. Substantially lessen competition or tend to create monopoly:

1. Undue percentage share of the relevant market.
a. A showing that the merged company has an “undue percentage share” (30% or even less) of the relevant market AND the merger causes “a significant increase in the concentration of firms in that market” is a prima facie case.  Philadelphia National Bank, 883.  This has meant as little as doubling market share to 9% in a “concentrating” market.  Von’s Grocery, 892 (1966).
i. Sherman Act does not address tacit collusion; active merger enforcement prevents concentrated markets in which it can exist.

ii. Merger enforcement prevents “natural monopolies” aided by combination with competitors.

iii. In a concentrated market, unilateral actions can cause more harm.

b. USDOJ Guidelines and HHI:

	Post-Merger HHI
	Δ HHI
	Anticompetitive?

	<1000
	N/A
	No

	1000 – 1800
	<100
	No

	1000 – 1800
	>100
	Maybe (DOJ burden of proof)

	>1800
	<50
	No

	>1800
	50<100
	Maybe (DOJ burden of proof)

	>1800
	>100
	Prima facie anticompetitive


c. Failing firm:  If the merger target is nearly bankrupt, and its assets have been shopped, and it would otherwise exit the market, a merger or acquisition is permitted; the resulting market will have the same number of competitors as a market in which the target went out of business.

2. Exacerbating Evidence:

a. Elimination of a small, innovative competitor may be more damaging than market share numbers suggest.  Alcoa, 888.

b. Past collusive conduct or antitrust violations.

c. Ease of enforcement of unilateral restraints.

d. Failing the HHI concentration tests + 35% post-merger market share.
3. Mitigating Factors:  Market share ≠ market power.
a. Although concentration is evidence that competition will be lessened, mitigating factors show that, although the market may become concentrated, the total amount of competition will not change.

b. Although concentration and market share increase, if one of the per-merger entities is unable compete for new customers, and will remain so, the merger cannot “substantially lessen competition.”  General Dynamics, 902 (1974).
c. Where entry barriers are so low that any supra-competitive pricing will result in a large number of entrants, competition will not be harmed by the merger; these entrants will prevent actual harm.  Waste Management, 919 (2nd Cir. 1984).

i. Defendant must prove that entry could be “timely, likely, and sufficient,”  DOJ will challenge unless entry would be “timely, likely, and sufficient.”
ii. Timely:  2 years

iii. Likely:  profitable at prevailing market prices.

iv. Sufficient:  new entrant has marketing ability and production capacity to gain enough sales to have an impact (return prices to pre-merger levels).

d. Buyers with market power will tend to prevent exercise of market power.

4. Justifications

a. Justifications must relate to competition inside the relevant market.  Philadelphia National Bank, 887.

b. Justifications to retain customers or make the merged company more competitive outside the relevant market are not relevant to preventing potential collusion by concentration of the market.  PNB, 887.

c. Efficiencies 
i. Must be related available only because of the merger, must enhance the merged firm’s ability to compete.  (E.g., Consolidation of manufacturing capacity.)
ii. “Efficiencies” are not cost savings from elimination of duplicate management and support personnel.

iii. Where merger creates a monopoly, efficiencies will not justify the transaction.  Staples.
V. Robinson-Patman Act
A. Elements:   (§ 2(a).)
1. Two sales by the same seller to two different buyers
a. Does not apply to licenses, leases, consignments, etc.

b. Each buyer must complete the transaction.

2. Reasonably contemporaneously (such that the price difference will be reflected at retail sale).
3. In commerce within the U.S. 
a. One sale must be over state lines.

b. Neither sale may be an export.

4. Of commodities of like grade and quality

a. Does not apply to services, intangibles, etc.

b. Consumer demand determines whether non-identical products are of “like grade and quality.”

c. Identical products are of like grade and quality; if branding causes consumers to treat them differently, they are in different markets and there may be no harm to competition.  Borden, 1230 (1966).
5. At different prices

6. With injurious effect on competition

a. There is no injurious effect if the two buyers don’t compete.

b. Plaintiff must prove that the price difference may harm competition:
i. For primary line (injury to competitors), only sales below cost with a “reasonable probability” of recoupment harm “competition.”  Brown & Williamson, 675.

ii. Secondary line plaintiffs need only prove that there is a “reasonable probability that competition may be harmed.”  Morton Salt, 1251 (1948).  A significant price differential, maintained over time, is presumed to harm competition.

iii. Tertiary line plaintiffs may prove that their wholesaler was charged more than other wholesalers or their direct-purchasing competitors.

c. A very short-term discount will not sufficiently harm competition (“temporary and minimal” harm is not actionable).  American Oil, 1254 (1963).

d. A small differential on frequently-purchased goods may have a significant impact.  United Biscuit, 1255 (1965).

e. Focus is on consumer harm and protection of small businesses.
B. Defenses
1. Functional Discount (impossible):  

a. In theory, the price to a retailer may be higher than the price to a wholesaler because of the ost savings.

b. Discriminatory price differential actually equal to the cost savings due to the identity of the customer.
c. If this defense is used, the price to large retailers must be higher than the cost to small wholesalers, and a wholesaler with retail outlets must pay more, or refund the difference, for those goods sold retail.

2. Availability:  

a. If volume discounts are available in a nondiscriminatory manner, they are permitted.

b. If structure is tailored so that many customers will never be able to achieve highest discount rate, the discount is not equally available.  Morton Salt, 1250.

3. Meeting Competition  (§ 2(b).)
a. Good faith offer

b. Verified:  
i. Seller must take some action to investigate or request more information.  Staley, 1283 (1945).

ii. If buyer threatens seller with termination unless seller meets claimed price, seller has diligently verified the price.  A&P, 1324 (1979).

c. To meet but not beat competition:  
i. Offer need only be to meet what seller believes, in good faith, to be the competing offer.  A&P, 1318.
ii. Must be in response to seller’s competition for buyer, not to allow buyer to compete better against other products.  Sun Oil, 1284 (1963).
iii. Offer may be to not raise prices in extra-competitive market.  Falls City, 1296 (1983).

d. To those who have or who reasonably will receive the lower offer.

i. May apply only to new customers.  Sunshine Biscuits, 1285 (1962).

ii. May be to a reasonable group.  Falls City, 1299.
C. Buyer Liability (§ 2(f).)
1. Buyer receives a discriminatory price

a. If seller is not liable, buyer is not liable.  A&P, 1321.
b. A seller who expressly lies to its buyer may be liable despite seller’s good faith.

2. Knowingly:  (Constructively or with actual knowledge).
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