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I.  Challenging Agency Action


A.  Constitutionality of E/A



1.  Anti-Delegation Doctrine 




a.  look to E/A:





i.  amount





ii.  importance





iii.  intent





iv.  Modern Approach





v.  Emergency



2.  Presentment



3.  Separation of Powers – Kiss it Goodbye Problems


B.  Scope of Delegation does NOT include my client’s position



1.  any more power would be uncon


C.  Following Procedure



1.  E/A



2.  DP – must make adjudicatory (quasi-adjudicatory) argument




a.  Threshold Requirements



3.  APA




a.  if substantive rule





i.  Is it R/M or Adjudicatory?






a.  If R/M, formal or informal?







1.  Does it have magic words (or similar)?








i.  if YES, formal








ii. if NO, informal









a.  Notice










1.  logical outgrowth









b.  Comment










1.  written cross










2.  consideration






b.  If Adjudicatory, formal or informal?







1.  3 Approaches








i.  magic words approach








ii.  hearing = formal approach








iii.  defer to agency interp







2.  typically assumed formal







3.  If informal








i.  Overton Park Requirement








ii.  555(e)




b.  general policy, interp rules, procedural rule, etc.




c.  Judicial Review





i.  Hurdles





ii.  Scope of Review






a.  if adjudicative rule – abuse of discretion






b.  if informal rule – a&c = substantial E






c.  if formal rule – substantial E = a&c

II.  Defending Agency Action

III.  Forcing Agency Action

