Short Administrative Law Outline

Informal Rulemaking: The agency must publish notice of rulemaking in the Federal Register.  This allows people to send in comments to the General Council’s office or for a lawyer to send a brief to the GC.  The GC reads the comments and creates a rule based on all of the input.  The rule is then published in the Federal Register.  It takes about 30 days to implement.

Formal Rulemaking: A legislative hearing is held on a rule after a notice is published in the Federal Register.  People submit an application to testify at the hearing.  It’s not an adversarial trial, but a legislative hearing.  You present a brief or statement, offer comments, and get asked questions.  The rule is then published in the Federal Register.

SEPARATION OF POWERS & DISTRIBUTION OF ADMINISTRATIVE POWERS
EXECUTIVE CONTROL OF ADMINISTRATIVE AGENCIES

Appointment of Executive Officials
· The Appointments Clause provides that the pres, w/ the advice and consent of the Senate, appoints officers of the US, and Congress may specify that inferior officers are appointed by the pres alone, by the heads of departments, or by the courts of law.

· Principal Officers: High-level officials in the executive branch and heads of independent agencies.  Cabinet members and commissioners of independent agencies are principal officers b/c there’s no one in the gov hierarchy between them and the pres.

· Inferior Officers: Lower-level executive officers who are under the supervision of other executive officials beneath the pres.

· Morrison v. Olson: Court looks at scope and duration of the officer’s position and the removal power of whomever to remove the officer to determine if the officer is a principal officer or inferior officer.

· Edmond v. US: Court moved away from Morrison factors and looked exclusively at whether the officer in question is supervised by someone to determine if he’s a principal or inferior officer.  If he is supervised by someone, he’s an inferior officer.  If not, he’s a principal officer.

Removal of Executive Officials

· The pres has the right to remove executive officials, subject to restrictions Congress may place on the pres’ removal power.

· In the absence of statutory restrictions, the pres has the power to remove executive officials at will.

· Congress itself may not retain advice and consent power over removal of officials or participate in the removal of officials except through exercise of the impeachment power.

· Myers v. US: The Senate may not retain a role in the removal of executive officials.  However, dicta indicates that Congress may restrict the removal of inferior officers.

· US v. Humphrey’s Executor: Congress may require a finding of cause before an official exercising quasi-legislative or quasi-judicial power may be removed.  Humphrey, as a federal trade commissioner, exercised legislative rulemaking and adjudicatory powers that were appropriately shielded from excessive pres influence, while the postmaster in Myers exercised purely executive functions.

· Morrison v. Olson: The court held that Congress may restrict the removal of an official exercising purely executive functions.  The court rejected both Myers and Humphrey’s Executor.  Thus, this case greatly expanded Congress’s power to restrict the pres’ ability to remove executive branch officials.

CONGRESSIONAL CONTROL OF ADMINISTRATIVE AGENCIES

Appointment of Executive Officials

· Congress may not participate in the appointment of administrative officials.

· Buckley v. Valeo: The court ruled that the Federal Election Commission couldn’t engage in executive functions such as rulemaking and prosecutorial enforcement b/c 4 of its 6 members were appointed by members of congress.  Only officers of the US may exercise authority under the laws of the US and that such officials must be appointed in accordance w/ the Appointments Clause of the constitution.  However, congress and its officials may participate in the appointment of officials who act merely in aid of legislation, such as officers who gather info or do research to help congress decide whether and how to legislate.
Removal of Executive Officials

· Congress may not participate in the removal of administrative officials, except by impeachment by the House and conviction by the Senate.

· Bowsher v. Synar: The court held that the comptroller general couldn’t exercise authority under the laws of the US and thus couldn’t establish potentially binding spending reductions under the Balanced Budget and Emergency Deficit Control Act of 1985.  The court held that this would violate the separation of powers b/c congress would be interfering in the execution of the laws through the power to participate in the removal of officers of the US.
· Congress may restrict removal of administrative officials to “good cause.”

The Legislative Veto 
· Legislative Veto: Under the legislative veto, congress reserved the power to reject agency action w/ a vote, depending on the particular provision, of both houses of congress, by one house of congress, or by a single congressional committee.  Legislative vetoes weren’t presented to the pres for signature or veto.

· The S. Ct. has struck down the legislative veto as unconstitutional.

· INS v. Chadha: The court struck down the one-house legislative veto as unconstitutional b/c it violated the bicameralism and presentment clauses of the constitution.  The court held that bicameralism and presentment apply to all congressional actions that affect the legal rights and duties of persons outside the legislative branch.
THE NONDELEGATION DOCTRINE

· This doctrine prohibits excessive delegation of discretionary powers by congress to fed agencies.
· The current understanding is that congress must legislate an intelligible principle to guide the agency in its exercise of discretion.

· Mistretta v. US: The pres appointed all 7 members of the Sentencing Commission (although 3 had to be fed judges) and a judge could only be kicked off for neg.  Mistretta argued that congress delegated to this agency legislative powers w/out setting forth standards.  The court said congress can do this, but they must give intelligible principles to which the person or body authorized to exercise the delegated authority is directed to conform.

· Intelligible Principles: Under current law, relatively general statutory purposes or broadly stated instructions to agencies will supply an intelligible principle and thus meet the requirements of the nondelegation doctrine.
ADJUDICATION WITHIN ADMINISTRATIVE AGENCIES

· Agency adjudication raises a separation of powers problem.  B/c Article III vests the judicial power in the Article III courts, it’s been argued that administrative agencies usurp that power when they adjudicate cases.  However, the S. Ct. has approved a great deal of agency adjudication.

· 7th Amendment: “In any case arising out of the common law where the amount in controversy is greater than $20, a person has a right to a trial by jury.”

Public Rights

· Public Rights: Claims against the gov.  These may be assigned to administrative agencies.

Private Rights

· Private Rights: Legal disputes between private parties.

· Crowell v. Benson: The 1st case that the S. Ct. approved the adjudication of a private rights dispute by an admin agency.  The court imposed de novo review for questions of law and questions of jurisdictional facts.  It’s now unclear whether these impositions are still good law.

· Today courts use a balancing test/pragmatic test to determine whether the assignment of adjudicatory functions to an agency violates the separation of powers.

· Thomas v. Union Carbide: The court says if congress creates a complex regulatory scheme to solve an issue, an agency can adjudicate the issue even if it’s a private dispute and the 7th amend would normally apply.

· CFTC v. Schor: The court says that courts should look at the intent of congress to determine whether it’s constitutional for an agency to adjudicate a case.  

· Courts now use a balancing test/pragmatic test to test the constitutional validity of agency adjudication.  See Northern Pipeline Construction v. Marathon Pipe Line Co.
· The lead opinion applied a categorical approach, holding that congress may delegate adjudicatory power to non-article III tribunals in only 3 situations:

· Territorial courts in which complete fed control necessitates the creation of essentially local fed courts;

· Military courts or courts marital; and

· Public rights cases

· The court also applied a balancing test which weighs the threat to article III values against the concerns that led to the assignment of adjudicatory authority to the agency.
· Particularized Area of Law: Agency adjudication is more likely to be constitutional if it involves a particularized area of law closely related to a fed regulatory scheme and doesn’t cut across an entire class of traditionally judicially cognizable cases.  
· Court Enforcement: Any judgment in a private rights dispute should be enforceable only by the order of an Article III court.

· Judicial Review: Judicial review of private rights disputes should be available in an Article III court under a standard of review that is stringent enough to ensure significant judicial involvement in resolution of the dispute.  On questions of law, de novo review is preferable.

· Other Aspects of Judicial Power: The admin agency should have only those powers necessary to resolve the disputes w/in its juris and shouldn’t be empowered w/ attributes of pure judicial power (ex: the power to issue writs of habeas corpus or the power to preside over jury trials).

· Freedom to Choose an Article III Court: Parties to a private rights dispute should retain the freedom to choose an Article III court, ensuring that they are voluntarily presenting their dispute to an admin tribunal.

· Traditional Article III Cases: A court’s review will be most exacting when congress assigns adjudication of a claim to an agency that is of the type traditionally w/in the juris of the Article III courts.

· Scope of Agency Juris: The broader the scope of the agency’s juris, the more likely there will be a violation of Article III.  The more an agency’s juris is confined narrowly to a particular area, the less the perceived threat to Article III values.

· Congressionally Created Rights: Agency juris over private rights disputes, where the rights involved are congressionally created, is seen as less threatening to Article III values than when the rights involved arise from another source, such as state law.  Where common law or state statutory rights are involved, agency juris is less likely to be upheld against an Article III challenge.

AGENCY INFORMATION GATHERING
REMEDIES AND PENALTIES
· Agencies can adjudicate fines and penalties, but agencies can’t collect $.

INJUNCTIONS

· Agencies don’t issue injunctions, but cease and desist orders.

· No agency has the authority to arrest, except the INS.

AGENCY REQUESTS FOR INFO OR DOCUMENTS – SUBPOENAS

· Congress can require the provision of info or the production of documents whenever the info or documents relate to a proper subject of agency concern.  Agencies monitor compliance w/ regulatory requirements by requiring parties to provide info and/or documents to the gov.  In addition to requiring the subject of regulation to provide info, an agency may subpoena documents.

· US v. Sullivan
· Shapiro v. US: Court said once gov requested records, records became public and D can’t argue 5th amend.  
· An agency may require regulated parties to provide info or documents as long as the info sought is related to matters w/in the authority of the agency, the demand is not too indefinite or burdensome, and the info sought is reasonably relevant to a matter of legitimate agency concern.
· US v. Morton Salt: The court said “fishing expeditions” are OK b/c the agency is supposed to regulate laws.  As long as the agency has a statute giving it subpoena power, the agency has the authority to subpoena.

· The Agency Must Have a Statute Giving It Subpoena Power: As long as the agency has a statute giving it subpoena power, the agency has the authority to subpoena.

· Within Agency Authority: The info sought must be on matters w/in the regulatory authority of the agency.  This should be a very east test to meet b/c ordinarily the juris of the agency shouldn’t be tested in a subpoena-enforcement proceeding.  However, courts occasionally refuse to enforce agency subpoenas on the ground that the info sought is outside any area of agency authority.

· Not Too Indefinite or Burdensome of a Demand: Courts have enforced agency requests for into that are extremely broad and where compliance is extremely costly.  But, there are limits to the breadth and scope of agency subpoena power.  Courts have been willing to issue protective orders to protect against the burden of disclosure of sensitive or valuable info.

· Reasonably Relevant to a Matter of Legitimate Agency Concern: Agencies may only seek info that is reasonably relevant to a legit matter of agency concern.  Courts have deferred to agencies’ assessments of relevance and have required only that the info be relevant to the general purposes of an agency investigation-a standard that agencies normally find easy to meet.

· The Head of the Agency Must Sign the Subpoena
· 2 Kinds of Administrative Subpoenas:

· Subpoena for Discovery Purposes: When you have an APA hearing, an ALJ is authorized to issue an admin subpoena for discovery purposes.

· Investigatory Administrative Subpoena: The head of an agency can sign a subpoena and have it served on ANYONE in the country, not just the regulatee.  The agency can subpoena for records and subpoena for testimony of conversations between that person and whomever.
DISCLOSURE OF PRIVILEGED INFO

· It’s unclear whether agencies must respect recognized privileges including attorney-client privilege, doctor-patient privilege, and husband-wife privilege.  The 5th amend privilege against self-incrimination may apply, although its requirements are relaxed in the business setting.

· Self-Incrimination: The 5th amend protection against self-incrimination has only limited applicability to agency requests for info or production of documents.

· The Collective-Entity Rule: Corps, and other entities such as labor unions and partnerships, have no 5th amend privilege against providing gov w/ info or documents.

· 5th Amendment Rights of Sole Proprietors: Sole proprietors of businesses may not assert the 5th amend right against self-incrimination to resist the production of records required to be kept under a legit regulatory program.  

· Criminals: The gov may not avoid the 5th amend right against self-incrimination by requiring criminals to keep records, subject to gov inspection, of their illegal activities.

· Marchetti v. US: The court said the gov could only require forms for non-criminal purposes.

· US v. Sullivan: Sullivan didn’t want to file a tax return b/c it would show that he was a crooked gambler.  Court said he had to file a statement but he could refuse to say where he got his $ from.

INSPECTIONS

· Many agencies monitor compliance w/ regulatory requirements by inspecting the subjects of regulation.  2 legal issues are relevant to inspections.  1) Does the agency have authority to inspect?  2) The inspections are subject to constitutional constraints.
· Administrative Authority to Inspect Regulated Businesses: Agencies may not conduct inspections, or otherwise gather info, w/out legal authority.  APA §555(c) provides that “[p]rocess, requirement of a report, inspection, or other investigative act or demand may not be issued, made, or enforced except as authorized by law.”
· Constitutional Constraints on Agency Inspection: The S. Ct. has recognized exceptions to normal 4th amend requirements for many administrative searches.  Probable cause in the criminal sense isn’t required for warrants to conduct inspections.  Further, in pervasively regulated businesses warrants may be unnecessary.

· Normally, a Warrant is Required: Under normal circumstances, a warrant is required before gov agents may enter and inspect a business to monitor compliance w/ reg requirements.

· Camara v. Municipal Ct.

· Warrants for Administrative Inspections May Issue w/out Probable Cause: The Camara court said probable cause not required for a warrant for an admin inspection.  Rather, an agency may obtain a warrant merely by showing that normal legislative or admin standards for conducting an inspection are met.  Thus, if an agency conducts inspections periodically or when certain circumstances are present, the agency can obtain a warrant merely by showing that the regular time for an inspection has arrived or the circumstances leading to an inspection are present.

· Administrative Search Warrant: Don’t need probable cause to get a warrant, but must identify a prob in order to get the warrant.

· Pervasively Regulated Businesses: No warrant is required to inspect the premises of a business that is subject to pervasive reg.  This is justified by the presumed awareness of the operator of a facility under pervasive reg that inspections are routine and by the fact that the pervasive reg scheme provides a substitute for the safeguards provided by the 4th amend’s warrant requirement.  There are 3 requirements for dispensing w/ the warrant requirement for inspecting pervasively regulated businesses:

· There must be a substantial gov interest underlying the regulatory scheme;

· Warrantless searches must be necessary to advance the gov interests;

· The regulatory scheme must supply standards regarding the occurrence and scope of inspections that provide an adequate substitute for the safeguards of the warrant procedure.

DRUG TESTING

· A common form of gov info gathering is drug testing, under which individuals are tested for the presence of alcohol and illegal drugs.

· The court evaluates drug testing programs according to several factors: the expectation of privacy of the individual tested, the degree to which the testing program invades that privacy, the importance of the gov interest underlying the testing program, and the degree to which the testing program’s standards ameliorate the potential for arbitrary selection of individuals to be tested.

· Customs Employees: The gov may require warrantless drug testing of applicants for positions in the Customs Service involving drug interdiction, carrying firearms, or access to classified info.

· National Treasury Employees Union v. Von Raab: The court found a substantial gov interest in conducting the testing.  The court relied heavily on the sensitive nature of the duties of the covered employees and the fact that employees knew that they would be drug tested when they applied for employment in the covered positions.

· Railroad Crew Members After Accidents: The gov may require warrantless drug testing of railroad crew members after major accidents.

· Skinner v. Railway Labor Executives Association: The court found a strong gov interest in the testing program and relied heavily on the high numbers of drug and alcohol-related accidents in the railroad industry and the need for quick testing after an accident.

· High School Athletes: The court has approved mandatory, random drug testing of high school student athletes.  The court reasoned that school children’s expectations of privacy are reduced, that urinalysis is not highly invasive of privacy, and that the gov interest in preventing drug abuse among school children is very strong.

FREEDOM OF INFORMATION ACT
· The FOIA grants public access to most agency records.  In order for the presumption of public access to apply, the material sought must fit FOIA’s definition of agency records.

· Agency Records: Those records created or obtained by the agency in the course of doing the agency’s work and in the control of the agency at the time of the FOIA request.

· There are 9 exemptions to the FOIA (these are used by the gov to deny access to records).  These exemptions should be narrowly construed.

· National Security: In a civil case, if the gov asserts national security, that’s enough and the info won’t be released.

· Internal Personnel Rules: This is confined to internal personnel rules that are unlikely to generate any substantial public interest, such as agency sick leave policies, reg of lunch breaks, etc.

· Exempted from Disclosure by Statute: 3 types of exempt records:

· Statutes that identify exempt records and leave no discretion regarding nondisclosure;

· Statutes that establish criteria for w/holding;

· Statutes that refer to particular types of matters to be w/held.

· Trade Secret: If you have a client who must report info which includes trade secrets, the client can request that the agency use it for its purpose but protect it under the Trade Secrets Act, which specifically prohibits disclosure by gov employers of certain info submitted to agencies.

· Interagency Letters or Memos
· Personnel and Medical Files-Invasion of Personal Privacy
· Records or Info Compiled for Law Enforcement Purposes
· Bank Regulatory Agencies are Exempt
· Geological and Geophysical Info
OPEN MEETINGS REQUIREMENTS

· Various provisions of fed law require that agency meetings normally be open to the public.  

· The Sunshine Act: Requires all agencies announce their meetings at least one week in advance and to open the meeting to the public unless a Sunshine Act exception applies.

· The Federal Advisory Committee Act: Regulates advisory committees established or utilized by the pres or an agency to give advice to the executive branch.

SUBSTANTIVE POLICYMAKING IN AGENCIES
RULE VERSUS ADJUDICATION

· Rule: Prescribes future patterns of conduct.  A determination of general applicability; it’s addressed to indicated but unnamed and unspecified persons or situations.

· Adjudication: Determines liabilities based upon present or past facts.  It applies to specific individuals or situations.

· Types of Rules:

· Substantive Rules (AKA Legislative Rule): Rules where you need a statute authorizing an agency to issue a substantive rule.  It has the same weight as a statute passed by congress.

· Procedural Rules: Agencies don’t need an enabling statute to issue these.  They impact the public, but not to a great extent.  These set forth procedures to be followed by citizens and regulatees.

· Housekeeping Rules: Don’t need statutory authority to create these.  Minimum impact on public.  Usually something like “lunchtime = 30 minutes.”

· Interpretive Rules/Opinions: Don’t require statutory authority.  Has no legal effect, but courts are deferential to interpretive rules.  Has “psychological effect” b/c they show how an agency would probably rule.
· Policy Statements: Don’t need authorizing statute to make policy statements.  Can be something like the Minister of Banks saying that “in the future, MD won’t be granted any more national charters for banks.”

AGENCIES MUST FOLLOW THEIR OWN RULES

· A reg has the impact of a statute passed by congress.  An agency can’t deviate from its rules in order to achieve what it deems to be justice in the individual case.  Agencies are required to follow their own rules, whether those rules have been adopted in a rulemaking proceeding or announced in the course of agency adjudication.
· Rules Promulgated Formally May Be Changed in a Subsequent Rulemaking: If an agency adopts a rule in a rulemaking or adjudication, the agency may change that rule in a subsequent proceeding.

· Rules Formally Adopted May Not Be Informally Abrogated: An agency may not informally adopt a policy that contradicts the terms of a formally adopted rule.

· Retroactive Changes Are Disfavored: Retroactive changes in agency rules are disfavored, especially when the change has material retroactive effects on the regulated party
COST-BENEFIT ANALYSIS
· Cost-benefit analysis, under which a policy is evaluated for whether its benefits are greater than its costs, is a powerful tool for evaluating a proposed policy.

· Presidential Directives to Apply Cost-Benefit Analysis: Presidents, by executive order, have required agencies to conduct cost-benefit analyses of their major regs.  The executive orders have given the OMB the authority to review the cost-benefit analysis and reject if it it’s not adequate.

· Reasons Favoring Cost-Benefit Analysis: Agency decisionmaking might improve under cost-benefit analysis.  The analysis would force agencies to consider the consequences of their policies in a concrete, rigorous, and material way.  It would provide a clear basis for comparison w/ other potential policies.  It would also limit the potential for arbitrary agency action by specifying, in advance, a set of relevant considerations.  Finally, the analysis might reveal that when all of the costs and benefits are taken into account, the purported beneficiaries of the reg actually stand to lose.
ESTOPPEL

· Agencies aren’t normally estopped by the conduct or statements of agency officials.  The court has failed to say that there will never be estoppel against the gov, but it’s never given a time when estoppel would work.
· Erroneous Advice Doesn’t Estop an Agency: Erroneous advice given by an agency official doesn’t estop an agency from relying upon the program’s actual requirements and denying claims based upon the erroneous advice.

· The Rule Against Estoppel is Strongest When Fed Gov Funds are Involved: It’s strongest here b/c of the constitutional principle that funds should be spent only as specified by congress acting under the Appropriations Clause.  Principles of estoppel can’t override the limitations placed by congress on the expenditure of gov funds.

· Affirmative Misconduct: Doctrine that if an officer makes an affirmative misconduct (i.e.: fails to tell someone something or give the wrong info), then the injured party can be reimbursed.  Court has never addressed issue of whether affirmative misconduct can be a claim for the injured party. 
AGENCY CHOICE OF POLICYMAKING MODE

CONSTITUTIONAL CONSTRAINTS ON CHOICE OF POLICYMAKING MODE
· The choice between rulemaking and adjudication is influenced heavily by constitutional due process concerns.  Under certain narrow circumstances, due process requires adjudication.  In most cases, however, the choice between rulemaking and adjudication is left to congress or to the agency.


· Due Process and Adjudicative Facts: When an agency regulates a party based on the particular situation of that party, due process requires that the party be given an adjudicatory hearing to present its version of the facts.  The particularized facts are referred to as adjudicative facts b/c they are the type of facts that are found through an adjudicatory process that focuses on the particular situation of a single or small number of parties.

· Londoner v. Denver: An agency wanted to tax each home owner.  The court held that due process required a hearing w/ the right to present arguments and evidence.

· Legislative Facts and Due Process: Due process doesn’t require hearings when agencies make across-the-board decisions based on general conditions and not the particular situation of any particular regulated party.  This type of fact is referred to as a legislative fact b/c it’s the kind of fact normally found legislatively.

· Bi-Metallic Investment v. State Board of Equalization: The court held that when an agency imposes a tax on an across-the-board basis, w/out attention to the particulars of any taxpayer, due process doesn’t require individualized hearings.

CHOICE OF POLICYMAKING PROCEDURE

· When agencies make policy through a legislative rule, then the only issue (when the agency brings an enforcement action) is whether the regulated party violated the rule.  When agencies make policy in adjudication, they act much like common law courts-announcing new “rules” in the course of deciding the particular case before the agency.

· The APA and the Choice of Policymaking Mode: The APA doesn’t explicitly regulate the choice of policymaking mode.  But, the agency’s enabling act may prescribe a particular policymaking mode.

· APA Policymaking Tools: The APA explicitly provides for 2 policymaking models: rulemaking and adjudication.

· Rulemaking: Defined as the “agency process for making, amending, or repealing a rule.”  

· Rule: Defined as “the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy.”  Applies in the future.
· Adjudication: Defined as the “agency process for the formulation of an order.”

· Order: Defined as “the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rulemaking but including licensing.”  Order only prohibits the acts of a particular regulatee.
· Some agencies (i.e.: NLRB) make policy primarily through an adjudicatory process in which new rules of decision are announced in the course of deciding particular adjudicatory matters.  The S. Ct. has stated that the choice between an adjudication and rulemaking lies largely w/in the discretion of the agency.

· SEC v. Chenery Corp.: The court said an agency isn’t barred from applying a new principle in an adjudicatory proceeding simply b/c it had the power to announce that principle in advance by using its power of rulemaking.  In other words, agencies can make rules on a case-by-case basis through its adjudicatory powers, but it doesn’t bind future offenders.

· NLRB v. Wyman-Gordon: NLRB used adjudication as precedent and charged Wyman-Gordon w/ a violation.  The majority said the NLRB’s decision was a valid order.

· NLRB v. Bell-Aerospace: The court upheld the NLRB’s power in adjudication to change its standard for determining whether certain employees were managers.  The court stated that the choice between rulemaking and adjudication is a matter of agency discretion.
· Summary of Adjudication and General Rules: The decision whether to use rulemaking or adjudication lies largely w/in the discretion of the agency.  However, the court has never definitively approved the making of general rules in an adjudicatory process.
INFORMAL POLICYMAKING
· There are many situations in which agencies make policy w/out using either rulemaking or adjudication.  Under some circumstances, agency action in the nature of rulemaking falls w/in an exception to APA §553’s notice and comment requirements.  In other cases agencies act informally-making decisions w/out any formalized procedure.

· Exemptions from §553: APA §553 contains several exemptions from its notice and comment procedures.  Thus, there are several types of rules that agencies may make w/out going through notice and comment procedures.

· §553 Exemptions for “Nonlegislative” rules: It exempts interpretive rules, general statements of policy, and rules of agency organization or practice from notice and comment requirements.

· Policymaking in Formal Rulemaking: When are Formal Procedures Required?: Under the APA, an agency can hold a legislative hearing (similar to a congressional hearing) or it can hold an informal process which requires notification of a proposed rule in the Federal Register and allows parties to respond and then the agency makes a decision and publishes the rule in the Federal Register.  Under §553(c) (last sentence), if an agency statute says that when you’re issuing a reg you must have a hearing, it can trigger a real trial.

· When are formal rulemaking procedures required?  Formal rulemaking is required when the agency’s enabling act requires that rules are to be made “on the record after opportunity for an agency hearing.”  However, there’s a strong presumption against formal rulemaking.  Thus, unless it’s absolutely clear from the statutory language that formal rulemaking is required (usually through the use of the formulation “on the record after agency hearing” or something similar), courts will conclude that congress intended that the agency be free to use informal procedures under §553.

· RULE OF LAW: A statute must use the exact language to trigger §§556 and 557 trial-type hearings (i.e.: should say “on the record”).

· Informal Policymaking More Generally: When May an Agency Act w/out Adjudication or Rulemaking?: Agencies often decide policy matters and grant or deny applications or petitions informally, w/out using either an adjudicatory or rulemaking procedure.  But, the APA doesn’t grant this power.

· Informal Agency Action is Sometimes Referred to as “Informal Adjudication”: Agencies aren’t required to use a formal adjudicatory procedure for every decision not involving a rule.

· Informal Policymaking May be Proper When the Policy Decision is Particular and not a Rule: When an agency makes a particular decision that doesn’t result in a rule it may be proper for the agency to act w/out following any APA procedural model.

PRIVILEGES

· Privilege Doctrine: No due process hearing for things that the gov can give and take away.  If the language of a statute is discretionary, a person is not entitled to benefits.
· 3 Views of Privilege Doctrine Involving Gov Actions:
· Old View: Certain actions of the gov are privileges, not rights (ex: the gov giving someone a job).
· One is deprived of due process only if one is deprived of a right;
· No due process hearing is required where privileges are involved
· Powell View: Certain actions of the gov in taking away or denying privilege are so serious as to constitute a taking and a due process hearing is required.
· Marshall/Brennan View: Any time a citizen is injured or aggrieved by the gov, due process requires some kind of opportunity to be heard.
· 3 Types of Hearings:
· Fed/State APA Law: Procedural due process not relevant b/c you automatically get a hearing.
· Agency Reg: Authorizes the right to be heard.  Pdp may vary. (AKA: Mickey Mouse hearing)
· 5th Amendment

· What you need for an agency hearing:
· Statement of charges;
· Time to prepare;
· Discovery-find out what the gov has;
· At hearing, want to be able to put your witnesses on the stand and cross-exam the gov’s witnesses.  Want to subpoena people and want witnesses under oath;
· Impartial fact-finder;
· When hearing is over, want written opinion.  Findings of fact and conclusions of law based on record at hearing;
· Appeal w/in an agency and if lose on appeal-judicial review
AGENCY ADJUDICATION AND DUE PROCESS

ADJUDICATION WITHIN ADMINISTRATIVE AGENCIES

· Agency adjudication raises a separation of powers problem.  B/c Article III vests the judicial power in the Article III courts, it’s been argued that administrative agencies usurp that power when they adjudicate cases.  However, the S. Ct. has approved a great deal of agency adjudication.

· 7th Amendment: “In any case arising out of the common law where the amount in controversy is greater than $20, a person has a right to a trial by jury.”

Public Rights

· Public Rights: Claims against the gov.  These may be assigned to administrative agencies. 
Private Rights

· Private Rights: Legal disputes between private parties.

· Crowell v. Benson: The 1st case that the S. Ct. approved the adjudication of a private rights dispute by an admin agency.  The court imposed de novo review for questions of law and questions of jurisdictional facts.  It’s now unclear whether these impositions are still good law.

· Today courts use a balancing test/pragmatic test to determine whether the assignment of adjudicatory functions to an agency violates the separation of powers.

· Thomas v. Union Carbide: The court says if congress creates a complex regulatory scheme to solve an issue, an agency can adjudicate the issue even if it’s a private dispute and the 7th amend would normally apply.

· CFTC v. Schor: The court says that courts should look at the intent of congress to determine whether it’s constitutional for an agency to adjudicate a case.  

· Courts now use a balancing test/pragmatic test to test the constitutional validity of agency adjudication.  See Northern Pipeline Construction v. Marathon Pipe Line Co.
· The lead opinion applied a categorical approach, holding that congress may delegate adjudicatory power to non-article III tribunals in only 3 situations:

· Territorial courts in which complete fed control necessitates the creation of essentially local fed courts;

· Military courts or courts martial; and

· Public rights cases

· The court also applied a balancing test to determine the constitutionality of a delegation of adjudicatory power.  These factors weigh the threat to article III values v. the concerns that led to the assignment of adjudicatory authority to the agency.
· Particularized Area of Law: Agency adjudication is more likely to be constitutional if it involves a particularized area of law closely related to a fed regulatory scheme and doesn’t cut across an entire class of traditionally judicially cognizable cases.  

· Court Enforcement: Any judgment in a private rights dispute should be enforceable only by the order of an Article III court.

· Judicial Review: Judicial review of private rights disputes should be available in an Article III court under a standard of review that is stringent enough to ensure significant judicial involvement in resolution of the dispute.  On questions of law, de novo review is preferable.

· Other Aspects of Judicial Power: The admin agency should have only those powers necessary to resolve the disputes w/in its juris and shouldn’t be empowered w/ attributes of pure judicial power (ex: the power to issue writs of habeas corpus or the power to preside over jury trials).

· Freedom to Choose an Article III Court: Parties to a private rights dispute should retain the freedom to choose an Article III court, ensuring that they are voluntarily presenting their dispute to an admin tribunal.

· Traditional Article III Cases: A court’s review will be most exacting when congress assigns adjudication of a claim to an agency that is of the type traditionally w/in the juris of the Article III courts.

· Scope of Agency Juris: The broader the scope of the agency’s juris, the more likely there will be a violation of Article III.  The more an agency’s juris is confined narrowly to a particular area, the less the perceived threat to Article III values.

· Congressionally Created Rights: Agency juris over private rights disputes, where the rights involved are congressionally created, is seen as less threatening to Article III values than when the rights involved arise from another source, such as state law.  Where common law or state statutory rights are involved, agency juris is less likely to be upheld against an Article III challenge.

DUE PROCESS AND THE ADJUDICATORY HEARING
PROPERTY AND DUE PROCESS

· Goldberg v. Kelly adopted grievous loss test.
· It gave the requirements for a hearing:
· Pre-termination hearing:
· Must be at a meaningful time and in a meaningful manner;
· Notice detailing reasons for termination;

· Opportunity to defend one’s self by confronting adverse witnesses and presenting one’s own arguments and evidence orally;
· Written statements are unsatisfactory b/c welfare recipients may not be able to write;
· Counsel isn’t required but is optional
· Post-termination hearing:
· Opportunity to prepare;
· Written record and an opinion;
· Counsel-if recipient has a lawyer, the agency can’t prevent a lawyer from representing the recipient;
· The right to cross-examine a witness was left open by the court
· Current Law: Relies on positive law-usually state or fed statutes or regs for the creation of property interests.
· Legal entitlements create property interests: Property interests are created by sources external to the constitution, such as state law.
· Entitlements exist when the interest is governed by criteria, rather than discretion: A claim of entitlement exists when law, custom, or practice establishes that claims to the gov benefit are evaluated under a definite set of criteria.
· Entitlements are created by substantive, not procedural law: If a statute provides procedural protections only, no entitlement exists.
· Implicit entitlement doctrine: In the absence of an explicit entitlement, less formal assurances or state practices may create an entitlement and a property interest.  This element came from Perry v. Sinderman.
Due Process and Jail

· Morrissey v. Brewer: Should have pre-revocation hearing if parole is going to be revoked.  But, it can be a Mickey Mouse hearing: just need an independent person who will hear parolee’s arguments.  Also, don’t need a written record at the pre-hearing, but at the end of the hearing you need written findings of fact.  Granting of parole is a privilege, not a right; but once parole granted, it becomes a liberty interest and a hearing is required.
· Wolff v. McDonald: If an inmate is going to be punished, need pdp.  The inmate has to know what he did wrong and have the right to explain himself.  No counsel required.
· Baxter v. Palmigiano: Limited Wolff and said that a hearing wasn’t required for every punishment but only for the most severe (i.e.: taking away good time).  A lawyer isn’t required and D can’t cross-examine.
· Greenholtz v. Inmates: Once you’re convicted of a crime, you’ve had sufficient due process.  There’s no right for a hearing if parole denied b/c inmates don’t have a right to parole.  BUT, if a statute or reg contains mandatory and explicit standards for deciding whether parole should be granted, a hearing is required.
Due Process and Education

· The Consultative Model: Due process may be satisfied in some context w/ an informal, consultative procedure.
· Board of the Curators of the U. of Missouri v. Horowitz: Due process not violated when a med student was dismissed for academic reasons w/out a formal, advance hearing, b/c student had had normal academic monitoring and review by several area physicians.
· Disciplinary dismissal distinguished: Court distinguished dismissal for academic reasons from dismissal for disciplinary reasons.  Court said that even in the disciplinary setting, a formal, advance hearing wasn’t necessary as long as there was some opportunity for an advance, informal oral discussion of the disciplinary matter.  See Goss v. Lopez.
LIBERTY AND DUE PROCESS

· Rejected claims for constitutional liberty: Damages to reputation through defamation doesn’t amount to deprivation of liberty, unless the defamation alters the P’s legal status, such as making him ineligible for certain employment or unable to shop stores in the area.  A liberty interest also isn’t involved simply b/c gov action can cause potentially great harm (i.e.: losing Medicare).  Also, when permanent residents leave the US and return, they become illegal aliens and don’t have a right to be in the US.  Also, inmates don’t have a liberty interest when they’re put in jail.
DETERMINING WHAT PROCESS IS DUE

· To determine if due process is adequate you apply fed due process standards to the procedures already provided and ask whether those procedures are adequate.  If not, then fed due process law mandates adding to those procedures to bring them up to constitutional standards.
· Due Process Basics:
· Notice: Advance notice of the issues and the time and place of any hearings;
· Oral Hearing: An oral hearing in advance of adverse gov action-the oral hearing includes the right to present oral testimony and argument;
· Counsel: The right to counsel or some other trained aide;
· Confront the Evidence: The right to confront the evidence against one’s position-this includes the right to cross-examine adverse witnesses and the right to present evidence to undercut the gov’s case; and
· Neutral Decisionmaker: The right to a neutral decisionmaker who isn’t biased and who hasn’t prejudged the case in advance of hearing it.
· To Determine if More Due Process is Due: Use the 3-part Mathews v. Eldridge test.
· Weigh the injury to the citizen;
· How serious is the w/drawal of benefits to the citizen?  The stronger the private interest is in being free from deprivation, the more procedure is required under due process.  NOTE: PDP requires that gov employees w/ an entitlement to continue employment be given a pre-termination hearing if the gov agency wishes to fire them.
· Look at the risk of error of the gov making a mistake; and
· What was the risk of the gov making a mistake under current procedures?  The greater the risk of an erroneous deprivation, the stronger the claim is to additional procedures.
· Look at the gov’s interest and admin burden imposed in having a hearing.
· What is the burden to the gov of having to hold a hearing?  The gov’s fiscal and administrative interests almost always favor minimizing the process; however, the gov usually also has strong arguments for minimizing the process.
WAIVER OF DUE PROCESS
· If an agency gives you a certain amount of days to request a hearing and you don’t request a hearing w/in that amount of time, then you waive your right to a hearing.  This is deadly for your client b/c if no hearing, no judicial review.
· Postponed Hearing: Courts can give de novo hearing, which supplants the need for an admin hearing; however, only the 10th circuit has adopted this and it can be hard to get a court to go along w/ this doctrine.
· Emergency Doctrine: Agencies can do what they want during an emergency (ex: FDIC can take over an insolvent bank; FDA can order dangerous foods/drugs off shelves w/out a hearing).  No judicial review.
STATUTORY HEARING RIGHTS

· Many statutes grant the right to a hearing to determine matters such as licenses and gov benefits.
· There are rules that govern these hearings:
· The statutorily required hearing must be a genuine hearing-not a sham: The applicant must have a genuine opportunity to prevail.
· Rules that narrow the scope of hearings are generally allowed: The scope of the hearing is tailored to substantive standards governing the decision to be made.
· The agency must have rulemaking authority and the reg must be substantively valid: In order for a rule to limit the scope of a statutory hearing, the agency must have the statutory authority to engage in rulemaking.  The rule must be substantively valid under the standards of judicial review of agency rules.
· The agency must allow parties to argue that the rule doesn’t apply to the particular case: If an agency doesn’t respond to an argument against the application of a rule, a reviewing court may remand the case to the agency for an explanation.
THE AVAILABILITY OF JUDICIAL REVIEW OF ADMINISTRATIVE DECISIONS

JURISDICTION

· The petition for judicial review (called Petition for Review) must be brought in a court that has jurisdiction over the claim.  To determine jurisdiction, many agencies provide specific review statutes, which grant a right of judicial review and explicitly create fed court juris over petitions for review.  You must follow the agency statute and go to the court it says to go to.
· 28 USC § 1331: Gives fed courts juris to hear cases arising under the laws of the US.
· 28 USC § 2201: Declaratory judgment statute giving fed courts authority to issue declaratory judgments.
· 28 USC § 1361: Gave mandamus power to all fed courts where P resides or incident arose.  Also gives venue to courts.
· § 702 of APA: Judicial review section-gives right of review to any citizen aggrieved by agency; but this doesn’t give original juris to any fed court.
REVIEWABILITY

· There’s a presumption that judicial review of agency action is available.  This is so to protect individuals from arbitrary exercises of gov power.  
· Courts can only review legal issues NOT factual issues.
· There are 3 ways for judicial review: 
· Statute grants judicial review: If the agency statute allows for judicial review, the complainant must follow the statute.
· Statute is silent: If there’s a claim that the agency violated the law (i.e.: interpreted the statute wrongly) and the statute is silent as to reviewability, the court will have a presumption of review.
· Presumption of Reviewability: Where a gov agency may be violating the law, the court will presume congress would want the court to review the case and do something about it.
· Statute precludes review: The APA gives 2 instances where there’s no judicial review:
· Statute precludes it; and
· Here, the statute should explicitly mention judicial review.
· Agency has complete discretion in its decision-here, there’s no law for the court to apply and thus, no judicial review.
· Courts have found that statutes implicitly preclude review when the statutes channel review in particular ways or on behalf of particular parties.  This is for statutory preclusions of review (APA §701(a)(1)).
· Channeling review to particular agency action;
· When congress explicitly grants review of a particular set of agency actions, this may mean that congress has precluded review of other, related, agency actions.
· Channeling review to specific avenues of review;
· Granting standing to seek review to a particular class of parties;
· Preclusion exists only when congress is very explicit concerning review;
· Implicit preclusion due to channeling of review occurs only when an agency’s enabling act is very explicit about who can obtain review, is very explicit about how review should be sought, or both.
· Explicit channeling provision may not bar general attacks on the administration of a program
· Even an explicit statutory bar of judicial review of determinations on the merits of individual cases may not bar review of general challenges to the administration of a program.
· APA §701(a)(2) bars judicial review of agency action “committed to agency discretion by law.”  There are 3 ways of understanding “committed to agency discretion.”
· No law to apply: Judicial review not available when there is no discernible statutory standard against which to judge the legality of agency action.  This is rarely met.
· Deeming clauses: Review is also “committed to agency discretion by law” when the statute suggests that congress intended for the agency to have final authority over a decision.
· Decisions traditionally not reviewable: There are categories of administrative decisions that are unreviewable under the “committed to agency discretion by law” provision b/c these categories have traditionally been held to be committed to agency discretion.
· The presumption against review of exercises of agency prosecutorial discretion: Courts are reluctant to allow judicial review of agency decisions involving when to regulate or whom to prosecute for violations w/in the agency’s juris.
· Heckler v. Chaney: It’s up to the agency to balance the various factors that are relevant to the agency’s decision whether to take action against a particular violation of law administered by the agency and that ordinarily no judicial review was available for the decision not to take enforcement action.
· These are the 2 instances when no judicial review; but, the court has said that congress has never said judicial reviewability included blatantly illegal acts, so courts can review blatantly illegal acts.
· The court has suggested that in order for congress to preclude constitutional issues, it must specifically say so.  Thus, the court has never addressed whether it’s constitutional for congress to preclude review of constitutional issues.  The result is that courts will review constitutional issues.  Therefore, in complaint raise a constitutional issue.
· The court can not review questions of fact, ONLY questions of law.
· If it’s an issue of agency discretion to enforce a law, courts will use the Negative Order Doctrine, which means that you can’t force the gov to enforce its own statute.
STANDING

· 2 Issues of Standing
· Public Lawsuit (AKA: Taxpayer standing):
· Taxpayer must be challenging an expenditure under Article I, § 8 (Tax & Spending Clause); and
· The particular expenditure violated a particular constitutional amendment
· 3rd Party Lawsuits: 
· Prob: Assume A is the gov/agency; B is the group regulated by the gov; and C is the person who’s injured by B b/c gov allows B to do something.  Can C sue?
· Old Law: Injury in fact and complaining party must have specific legal interest in the case.  Complaining party must have a property, contractual, or statutory right to sue.
· Current Law: 
· Injury in fact;
· Must be fairly traceable to the challenged conduct.   A causation element.
· Injury in fact must be concrete and materialized and there must be an invasion of a legally protected right.
· Common law injuries, aesthetic injuries, econ injuries, and deprivation of rights are sufficient for standing.
· The conduct challenged must have actually caused the injury.
· It’s more difficult to establish standing when the party seeking review challenges an agency’s treatment of a 3rd party b/c there are probs w/ causation.  The action of a 3rd party (and not the gov’s action) may independently cause the P’s injuries.  See Lujan v. Defenders of Wildlife.
· Legal Interest: Have to arguably be w/in the zone of protection of a relevant statute.  Thus, you no longer have to have a statutory provision that grants standing.
· The zone of interests test takes a political view of standing, rather than a legal view, b/c it asks not whether the P has a legal right at stake but rather whether the P’s interests were considered by congress or the regulatory body.
· Redressability: P must show that the remedy sought will redress the injury.  Redressability looks at whether the P has a personal stake in the outcome of the litigation such that the P will benefit if the court grants relief.
· It’s more difficult to establish standing when the party seeking review challenges an agency’s treatment of a 3rd party.  There are probs w/ redressability.  The action of a 3rd party (and not the gov’s actions) may independently cause the P’s injuries and ordering the gov to act differently may not change the 3rd party’s conduct in a way that’s beneficial to the P.
· Prudential Limits on Standing: These are judge-made doctrines that limit access to the fed courts beyond the basic constitutional standing requirements.
· P may not raise a generalized grievance: This applies most strongly to challenges to gov action brought by taxpayers.
· This doctrine hasn’t barred Establishment Clause challenges: Taxpayers have been allowed to challenge gov spending as violations of the 1st amend’s ban on establishment of religion.  See Flast v. Cohen.
· A P may not assert the rights of a 3rd party.
· Congress may override the prudential limitations.
· Citizens’ Suits: This is a suit that arises from an Act that has a provision that allows private parties to bring suit against other private parties and gov officials for violating statutes and regs.  Although citizens’ suits appear to grant everyone the right to sue over violations of the relevant statute, the S. Ct. has made it clear that normal standing rules apply to citizens’ suits.
· Must have Article III standing: They must be among those actually injured by the alleged violation or agency failure that is the subject of the lawsuit.
· Citizens’ suit provisions may overrule prudential limits on standing: Citizens’ suit provisions override the zone of interests test by bringing all potential Ps identified by the citizens’ suit provisions w/in the zone of interests.  However, if a citizens’ suit provision is more narrowly drawn, so that only a particular class of citizens is granted the right to sue, then prudential limitations still apply to those outside the favored class.
· Doctrine of Private Attorney General: If there’s no one to make the agency honest, then we’ll allow someone who has some reason to be in court (an injury, if you will) to have standing as a private AG.  Classic example: Granting license by FCC.  Today, doctrine not as significant as it used to be.
· To get into court:
· If the client was actually injured; and
· The injury was causally connected to agency action; and
· It can be shown that the citizen was to be protected; 
· Then you can get into court.
PRIMARY JURISDICTION

· Primary Jurisdiction: Stands for the idea that where there’s concurrent juris, agency will go first.
· It’s used for the purposes of uniformity of decisionmaking and to utilize the expertise of the agency.
· Importance of Doctrine: If a party can go to the court first, then the court will have a de novo trial.  If the party has to go to the agency first, the court is bound by the agency’s findings of fact and the court can’t hear new evidence.
· When dealing w/ the definition of a word (ex: grain is corn or corn is grain), courts can decide that issue and uniformity isn’t an issue.
· After remand and then on appeal of a case, the appeal must go back to the original court where the suit was filed.
EXHAUSTION

· Exhaustion: Challengers must exhaust remedies w/in the agency before seeking judicial review.  There’s no general exhaustion requirement beyond the APA §704’s finality requirement: there’s a right of judicial review for final agency action for which there’s no other adequate remedy in a court.  If an agency action is final w/in that section, judicial review under the APA is timely.
· Lack of agency juris can be raised only on review of the final agency order: A party who claims that an agency lacks juris to subject the party to an enforcement hearing must await a final agency order and challenge the agency’s juris on judicial review.  The regulated party may not seek an injunction against the hearing.
· Exhaustion is required except in 3 narrow circumstances: 
· Exhaustion would cause undue prejudice to the protection of the rights at issue;
· Time delay too great if have to exhaust agency remedies.
· The admin agency lacks power to grant effective relief; and
· Agency prejudice or inadequate remedies.
· Exhaustion would be futile b/c the admin body is biased.
· If you can show that of 1000 appeals to the Board, all have been denied, you can show futility.
· Exhaustion of remedies doesn’t apply in the criminal context, only in civil cases.  Gov can’t use exhaustion to prevent a criminal from using defenses.
· If an agency reg says that an appeal of an ALJ’s decision must be filed by a certain date w/ whomever, then the appealing party must exhaust all remedies.  If the appealing party doesn’t appeal to the right person by the right time, too bad!  The appealing party can’t get judicial review b/c he didn’t exhaust all remedies.
· If a statute is permissive as to appeals, then a party can appeal to a court.
RIPENESS

· Ripeness: Has the ax fallen?  Must have a tangible injury.
· Ask whether the agency has actually done something that caused a person harm; if not, the case won’t be heard b/c it’s not ripe.
· Look at the fitness of the issues (i.e.: Is it a simple question of law?  Did the agency do what it was supposed to under the statute?) and hardship to the parties (has the ax fallen?  This is a subjective test).
· Purpose of Ripeness Doctrine: To avoid litigating in the abstract before admin policy has been applied in a concrete way to the P. 
· A rule may be ripe for judicial review upon promulgation of a reg (but before enforcement) if the issues are fit for judicial review and the party seeking review would suffer substantial hardship if review was delayed until after enforcement.  If the fitness and hardship tests aren’t met, a party subject to a rule must wait to challenge the rule as a defense in an agency-initiated enforcement proceeding.
LIABILITY OF AGENCIES AND OFFICIALS

· The Federal Tort Claims Act: Waived the sovereign immunity of the fed gov over a large area of tort law.  It waives sovereign immunity of the US for negligent or otherwise wrongful acts or omissions by the US gov or its employees acting w/in the scope of their employment.
· Strict liability not allowed;
· Liability determined under state law;
· FTCA procedural restrictions: Doesn’t provide for jury trials or punitive damages.  Claims must be presented to admin agencies and admin remedies must be exhausted before bringing suit.
· Exceptions to FTCA:
· Neg accidents arising out of actions in a foreign country;
· Intentional torts of agents;
· Can’t sue an individual in his individual capacity;
· Neg of employee of fed gov if he’s performing discretionary function;
· Discretionary Function: Exempts liability to officials’ actions where the official has a choice and where the action involves the “permissible exercise of policy judgment.”  The court has looked at several factors and found discretionary function: act initiated by a high-level gov official; acts involving choices among different methods of planning, packing, or whatever; acts following from planning-level decisions.
· Planning-Level Decisions: Exempt from FTCA.  The decision whether to do something or create something.
· Operational-Level Activities: Not exempt from FTCA.  Maintenance of something after gov decides to do something.
· Strict liability torts;
· Libel or slander;
· US not liable where the P claims injury from an ultrahazardous activity carried on by gov employees unless neg shown.
LIABILITY OF INDIVIDUAL FEDERAL OFFICERS

Common Law Immunities of Gov Officials

· Fed gov officials sued for common law torts allegedly committed while performing official duties have a variety of immunities from liability.
· Privilege: In many situations, gov officials are privileged to engage in conduct that, if performed by a private party, would be tortious.
· Scope of Duty: The courts have also recognized immunity from tort liability for fed gov officials acting w/in the scope of their duties.
Immunity under the FTCA

· If a claim against the fed gov official falls w/in the scope of the FTCA, the gov is substituted as D and the official is released from liability.
Judicially Created Constitutional Tort Liability

· Another avenue for seeking damages against gov officials is to allege that their conduct violates the Constitution.  In Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, the court created a damages action against fed officials for constitutional torts (i.e.: injury-causing conduct that violates the const).  Agents are held liable for damages if their actions, acting under color of authority, clearly violate established statutory or constitutional limits.
· The FTCA doesn’t create liability for constitutional violations: This only comes from Bivens and it’s against the individual officer, not the gov.
· Special factors counseling hesitation: The Bivens action isn’t available when there are “special factors counseling hesitation in the absence of affirmative action by congress.”  There are some situations in which a court shouldn’t create a damages remedy on its own w/out some guidance from Congress.
· Ex: Court won’t create a Bivens remedy w/ military situations b/c of the unique situation and internal disciplinary structure of the military.
· Immunities in Bivens actions: There are official immunities.  They were developed in civil rights actions against state and local gov officials under 42 USC §1983, but they’ve been extended to Bivens actions against fed officials as well.  Some officials are absolutely immune and others have a qualified immunity under which they may be held liable only if they violate clearly established const rights.
· Functional Approach: To determine immunity, using functional approach.  It’s derived from the common law background of the immunities as they were developed in §1983 actions.  Agency officials performing functions that were protected by absolute immunity under the common law receive that immunity, while remaining officials receive a qualified immunity.
· Absolute immunity: Admin officials performing judicial, legislative, and prosecutorial functions are absolutely immune from damages.
· Qualified immunity: Officials performing functions not traditionally accorded an absolute immunity are protected by qualified immunity.
· The only way a P can overcome the immunity is to show that the D violated a clearly established constitutional right.
· Pres has immunity for every decision he makes, but absolute immunity doesn’t extend to presidential staff.
LIABILITY OF STATE AND LOCAL GOV OFFICIALS

· 42 USC §1983: Suing state gov under fed law
· Can sue local state employees in fed court for violations of the Civil Rights Act for violations of color of authority (means that a gov official violates the Civil Rights Act while in uniform or while on duty).  Can sue local govs for $ damages b/c of the abuse of local officers.  Can sue municipalities.  Can sue the governor.  BUT CAN’T SUE STATES.
JUDICIAL REVIEW OF ADMINISTRATIVE DECISIONS

STANDARDS OF JUDICIAL REVIEW UNDER THE APA

APA §706 and Standards of Review

· There are 3 standards of review under the APA:
· Arbitrary and capricious;
· Look at what the gov has-you don’t even look at the other party’s record.  What info did the agency head have when he made his decision?
· The absence of an explanation of a reg is arbitrary and capricious.
· Substantial evidence; and
· Relevant evidence that a reasonable mind might accept as adequate to support a conclusion; thus, even if a court disagrees w/ an agency’s findings, it must affirm them if they are reasonable.
· De novo
· Post Hoc Rationalization: Whatever’s given to the court has to be what was in front of the agency when it made its decision.  Can’t give the court something the agency never looked at when it made its decision.
How to Decide Which Provision Applies

· Arbitrary and capricious applies to all agency action

· Substantial evidence applies only to formal adjudication and formal rulemaking;

· This applies only to cases subject to §§556 and 557 or otherwise reviewed on the record of an agency hearing provided by statute.

· De novo is only available when, under traditional admin law principles, a party is entitled to trial de novo in the reviewing court
· If substantial evidence or de novo review is available, it governs.
The Record on Review: What if Consists of and What the Court Examines

· The record on review consists of the material the agency had before it when it made its decision.
· The reviewing court looks at the whole record, not just the evidence supporting the agency’s decision.
REVIEW OF QUESTIONS OF FACT AFTER AGENCY ADJUDICATION: THE SUBSTANTIAL EVIDENCE TEST

· Substantial evidence review of the “whole record”: Court must look at the whole record, not only the evidence supporting the agency’s decision.  A decision might fail the substantial evidence test, even though it’s supported by some evidence, when that evidence is overwhelmed by other evidence to the contrary.
Substantial Evidence Test Applied

· Agency reversals of ALJ decisions: The ALJ makes a decision and that decision must usually be appealed to a higher level w/in the agency before judicial review may be sought.  The initial decision of the ALJ is part of the record of the agency proceedings that are reviewed in court.  Therefore, when an agency reverses the decision of a trier of fact on appeal w/in the agency, the reviewing court must take the reversal into account in deciding whether the agency’s decision is supported by substantial evidence.  The ALJ’s decision weighs against the agency’s decision.
· Universal Camera: Agency reversal of ALJ credibility findings: B/c witnesses appear only before the ALJ, a special prob arises when an agency reverses an ALJ’s decision that’s based, in whole or in part, on witness credibility.  The S. Ct. has said that the reviewing court must take the initial decisionmaker’s opinion into account when deciding whether the agency’s conclusions are supported by substantial evidence.  Finally, if a ct. of appeals reviews a fed d. ct. and the fed d. ct. finds substantial evidence, the appellate court can’t overturn the fed. d. ct. unless the standard was misapprehended or grossly misapplied.
REVIEW OF QUESTIONS OF POLICY: THE ARBITRARY AND CAPRICIOUS TEST

· Arbitrary and capricious defined: This test requires that agencies make decisions:
· Based on a consideration of the relevant factors, including alternatives to the agency’s proposal suggested by the record;
· Agencies must consider those factors made relevant under the correct legal standard.
· W/out a clear error of judgment; and
· As proof that agencies considered all relevant factors, courts require agencies to explain their decisions on major issues that are raised during the decisionmaking process.
· Under the correct legal standard
· On judicial review, courts require agencies to apply the correct legal standard to the policy questions decided.
· Conducting an arbitrary and capricious review: Courts must keep in mind that:
· While the inquiry is “searching and careful”
· The standard of review is a narrow one and the court isn’t empowered to substitute its judgment for that of the agency.
REVIEW OF QUESTIONS OF LAW

Pure Questions of Statutory Interpretation: The Chevron Test

· Chevron: The court stated that unless congress has directly spoken to the precise issue in question, courts should defer to agencies on pure questions of statutory interpretation as long as the agency arrived at a reasonable or permissible construction of the statute.
· Identifying a pure question of statutory interpretation: Pure questions of statutory interpretation are those issues that involve only the meaning of the words of the statute.  They don’t involve applying those words to a particular situation.
· The test applied in Chevron: It’s a 2-step process.
· Step One: Ask whether congress has directly spoken to the precise question at issue.  If so, congress’s intent prevails.  If the agency’s interpretation conflicts w/ congress’s intent, the court should overrule the agency and replace the agency’s interpretation w/ congress’s intent.
· Step Two: If the reviewing court concludes that congress has not directly spoken to the precise issue in question (i.e.: the statute is silent or ambiguous), then the court should ask whether the agency’s interpretation is permissible or reasonable in the sense that it’s w/in the outer bounds statutorily established by congress.
· If an agency changes its mind w/ respect to the interpretation of a statute, the court should still give the agency the Chevron deference.
· To determine if a statute is silent or ambiguous, you can look at other agency statutes to determine the clarity of the statute.
· Current Law: In US v. Meade, the court narrowed Chevron and said that it only applies when an agency uses formal rulemaking or formal adjudication.  Ruling letters and other memos aren’t the result of regs under a statute, so no Chevron deference.  However, if a statute is silent or ambiguous, as long as the agency interpretation is reasonable, the court will uphold it.
AGENCY DELAY

· APA §706(1): The reviewing court shall compel agency action unlawfully w/held or unreasonably delayed.
· The courts have had difficulty in dealing w/ the prob of unreasonable delays.  However, the court has said in Heckler v. Day that there’s no authority for a court to impose a deadline in agency action when congress didn’t impose one.
· Ben Avon Doctrine: It’s a doctrine that says that the fact-finding for constitutional issues must be done by a court as a de novo hearing.  No deference to the agency.  This hasn’t been overruled but it’s never been used again.
· Jurisdictional Facts: The court has said that if there are juris issues, the court has a duty to review those issues de novo.  This doctrine hasn’t been overruled but it’s never been applied again.
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