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(hﬁime of party/amicus} {(appellant/appellee/amicus)
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Is party/amicus a publicly held corporation or other publicly held entity”

YES NO
Does party/amicus have any parent corporations?
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It yes, identify all parent corporattons, including grandparent and great-grandparent
corporations:

[s 10% or more of the stock of'a party/amicus owned by a publicly held corporation or other
publicly held entity?
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Is there any other publicly held corporation or other pubhicly held entity that has a direct
financial interest in the outcome of the litigation (Local Rute 26.1(b))?
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Il yes, identify enlity and nature of interest:

Is party a trade association? {amtcl curiac do not complete this question)

[ ]vES NO
If yes, identify any publicly held member whose stock or equity value coutd be aftecied
substantially by the outcome of the proceeding or whosc claims the (rade association is
pursuing m a representative capacity, or state that there is no such member:

Does this case arise out of a bankruptcy proceeding?

] YES NO

If yes, idéntify any trustee and the members of any creditors” commitiee:

s/ Peter M. Suwak . 10/20/08
{signature) {date)
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STATEMENT OF SUBJECT MATTERAND APPELLATE JURISDICTION

Plaintiff Carol Pethtel filed this action alleging violation of their civil rights
under 42 U.S.C. 81983. The United States District Court for the Northern District
of West Virginia exercised subject matter jurisdiction over this action pursuant to
28 U.S.C. 81331 which grants federal question jurisdiction to district courts of the
United States.

The Court of Appeals for the Fourth Circuit has appellate jurisdiction
pursuant to 28 U.S.C. 81291 which grants appellate review of final decisions of
district courts of the United States.

Counsel certifies that the instant appeal arises from afinal decision of the
District Court. The District Court entered an Order of Court, dated July 29, 2008
granting the Motion for Summary Judgment of the Defendants. The notice of

appeal was filed on August 28, 2008.
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STATEMENT OF THE ISSUES PRESENTED

Whether the district court committed an error of law in granting summary
judgment regarding plaintiff‘s claim of excessive force in finding that there
was no genuine issue of material fact regarding whether the killing was
justified after he had been wounded in the face at short range rendering him
disabled, releasing the hostage such that he was posing no further threat
when he was killed with a second shot occurring a minute after the first?

Whether the district court committed an error of law in granting summary
judgment regarding plaintiff’s claim of excessive force in finding that there
was no genuine issue of material fact regarding whether defendants were
entitled to qualified immunity where the law was clearly established that
deadly force cannot be employed once the threat has passed?

Whether the district court erred in dismissing claims for supervisory liability
under Section 1983 as well as state torts on the basis that the underlying
claim for excessive force had not been established?

Whether the district court abused its discretion in striking plaintiff’s
supplemental expert report, containing the expert’s supplemental
conclusions based on the same facts earlier reviewed, presented to the
defendants at the time of the expert’s discovery deposition, resulting in no
prejudice to the defendants?
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STATEMENT OF CASE

On July 14, 2006 a complaint wasfiled in federal court alleging excessive
force on the part of the Special Response Team of the West Virginia State Police
when it shot and killed Thomas Pethtel in Wheeling, West Virginiaon July 14,
2004. Extensive discovery was conducted, following which the Defendants moved
for summary judgment. The district court, the Honorable Frederick P. Stamp, Jr.,
granted summary judgment on July 29, 2008, essentially finding that excessive
force had not been employed as a matter of law or, aternatively, that qualified
immunity would apply. A timely appeal to the Fourth Circuit Court of Appeals

followed.
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STATEMENT OF FACTS

During the spring and summer of 2004, Thomas Pethtel was arrested on two
counts of drug possession with intent to distribute. On or about July 1, 2004,
Pethtel signed a plea-bargain agreement with federal authorities. In exchange for a
pleato one count, Pethtel promised cooperation with federal authorities which
would include the naming of various highly placed individuals with whom he
dealt. (See Pethtel plea bargaining agreement, especially paragraphs 4 & 5, App.
2223a - 22253).

Pethtel was released from jail and permitted home confinement at the home
of his sister, pending his sentencing which was scheduled for July 12, 2004.

Pethtel was aware that he would likely serve several years incarceration as aresult
of the anticipated sentencing. After severa days of his release, Pethtel removed his
monitoring device, left his sister’s home, and failed to appear for his scheduled
sentencing. Federal warrants were issued for his arrest growing out of these
matters.

On atemporary basis, Pethtel imposed upon his old school friend, George
Schlosser, who resided at 43 Mozart Road, Wheeling, West Virginia 26003.

Pethtel and his girlfriend, Randi Scott, stayed at Schlosser’s residence for afew

days. Also at the residence was George Schlosser’s female roommate. Eventually,
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law enforcement officials learned of Pethtel’s whereabouts and sought to enforce
the federal warrants. On or about July 13, 2004, the state police determined to
assemble a SRT (Special Response Team) to participate in the apprehension. This
team is specialy trained, heavily armored and otherwise equipped to handle
particularly dangerous apprehensions and/or hostage situations. State Police say
the team was called in because information suggested a possible hostage
circumstance and/or otherwise suggested the possibility of resistance by Pethtel.
Federal marshals and other local law enforcement co-operated with the SRT
in aplan to conduct a surprise assault upon the Schlosser residence. Members of
the SRT would actually enter the house while several other officers surrounded the
area cutting off possible escape routes. Shortly after midnight, on July 14, 2004
initial surprise was achieved when the SRT breached the rear entrance of the house,
threw in aflash/bang grenade to disorient the occupants. George Schlosser
complied with arequest to drop to the ground, where he was handcuffed and
secured. Tom Pethtel and Randi Scott, his girlfriend, both retreated to a four by
eight bathroom area. (See statements of defendant troopers at App. 2140a - 2200a.)
The surprise assault separated Pethtel from his .22 caliber pistol which was
found by the SRT on the coffee table and secured by an officer. Pethtel had no

other weapons and was unarmed during the entire course of events.
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Pethtel, upon realizing he was trapped in the bathroom, and being unarmed,
retrieved asmall piece of plaster board, held it to the neck of his girlfriend,
whispered assurances to her, but loudly declared to the SRT that he would kill her
if they did not back off. The SRT did not retreat but pressed their attack forward.
At one point, Pethtel attempted to create an opening in the bathroom wall by
kicking asmall hole. Upon Pethtel peering through the hole, an SRT officer fired a
40 caliber pistol at near point blank range into Pethtel’s face, wounding him and
knocking him back on to the bathroom floor where he lay for several seconds. (Sgt.
Malcomb Dep. at App. 1015a - 10163, 1052a). Randi, whom the SRT viewed asa
hostage, was slightly wounded by the shot. This shot, while powerful, was non-
lethal.

According to the statement of Randi Scott, the alleged hostage, given to the
West Virginia State Police the day of the incident the following then occurred:

...And the last thing was big bright lights and then smoke, and | had

my handsin the air like this, and he kicked the wall, and as soon as he

kicked the wall, they shot him. The bullet scraped my shoulder, and -

umm - he, he fell down and was laying on the ground. He wasn’t

moving. | swear to God he wasn't moving. He said, “Thisisit, babe.

| loveyou. Tell my mom | love her,” and then | got up to walk out of

the room they say, “Come out. Come out,” and | was coming out and

they shot him again, and he wasn’t moving, and it hit mein the leg.

He wasn't resisting anymore. He wasjust laying there. They didn’t

have to, and then | came out, and the guy grabbed me by my arm and
pulled me out.... (App. 2130a).
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Scott’s sworn deposition testimony also supports the assertion that Pethtel
was not athreat at the time of the second, fatal shot. In particular, after
acknowledging that her earlier statement fairly describes what happened the night
of the incident in question Ms. Scott further attested:

Q. Allright. Well, isit correct to say that he (Pethtel) was
or was not resisting at the time he received the second
shot?

He wasn't resisting.

He was not?

Not the second shot. The first shot--1 mean, he was il
screaming, you know, “1’m going to kill her,” and stuff,
but he -- no, he wasn't.

All right. Was he -- did he have you by the throat at the
time of the second shot?

No.

Definitely not?

. No.

(Scott Deposition, App. 2118a - 2119a).

>0 »

>0> ©

Ms. Scott went on to explain:

Q. Whenyou say “at thetime” you “blamed” the police,
why did you blame the police at the time?
A.  Because Tommy was dead and they shot him.
Q. Didyou believeit was necessary for them to fire the
second shot?
A. ldidn'tthen. Then, no.
(Id. at App. 2124a - 21253).

And Ms. Scott unequivocally stated:
Q. Asyou-- asyou sit here today, do you have a clear

memory as to whether Tommy was standing or down at
the time --
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| believe he was laying down.
That isyour clear memory at this time?
Yes.
And where -- where -- do you recall where you were at
the time he received the second shot, where--
| was laying in front of him.
All right. That's-- and it’s -- it’s an important fact, so |
just want to be clear. Whatever the truth is| want you to
tell us.
That isyour best memory of what occurred--
A.  Yesdr.
(Id. at 2125a - 2126a; see also App. 2114a, Ms. Scott answering:
“ After the first shot, yes, he (Pethtel) was on the ground).

o> O»O»

Plaintiff additionally submits that certain statements made by officers on the
scene, including Sergeant Trader, indicate that after the initial wounding shot hit
Pethtel, there was a period of silence where no verbal and/or physical resistance
was observed. And, equally asimportant, at least one officer stated that the time
lapse between the first and second shot ranged anywhere from ten seconds up to
one minute. (Macomb Dep. at App.1015a - 1016a, 1052a). When viewed in a
light most favorable to the Plaintiffs and read in conjunction with Ms. Scott’s
observations, this evidence of record further demonstrates clear issues of material
fact regarding whether Sergeant Trader’s choice to employ deadly force was
reasonable.

In particular, Sergeant Trader’s investigative report statement, aswell as his

deposition testimony, specify that immediately after the first shot it ... got dead
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quiet, and - ahh - | thought he either shot her, or he shot himself...”. ( See Report
of Investigation, Statement of Sergeant C.F. Trader, App. 2155a - 2156a; and
Defendants Exhibit 10, Trader Dep. at App. 1708a). In fact, Trader admitted that
after learning that his fellow officer had actually fired the first shot, he assumed
Pethtel was wounded at the time he fired the fatal shot since he heard Pethtel say
“ughh”, silence ensued, and he ultimately saw blood. (See Statement at App. 2155a
- 2156a; and Trader Dep. at App. 1711a). Although Trader at times has attempted
to assign a specific timeline to the events that occurred that fateful day, he admitted
that he really has no perspective of how much time actually elapsed from the time
they entered the house until he fired the fatal shot. (Seeid. at App. 1697a; 1711a-
1712a).

Equally asimportant and supportive of Randi Scott’s testimony and/or the
relevant portions of the Defendants’ admissions and/or deposition testimonies
discussed above which indicate that, after the first shot, Pethtel was no longer
resisting and/or actively attempting to escape, stand the expert observations and
opinions of Plaintiffs’ expert Forensic Scientist, Larry M. Dehus, B.S., M.S..
Notably, in an expert report prepared by Mr. Dehus (App. 2038a - 20393, 2042a)
and otherwise supported by an affidavit therefrom, he concluded that the bullet that

struck Pethtel just below the right eye- the second, fatal shot- had a significant
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downward trajectory consistent with him being down and at or near the position
the body is shown after the shooting occurred. (See Plaintiffs' Reply to Summary
Judgment, Affidavit of Larry Dehus, App. 2217a).

In the same report, Mr. Dehus also concluded that due to the lack of blood
on the knife found at the scene and the devastating injury inflicted upon Pethtel by
the second, fatal shot, he could not have been holding said knife when the second
shot occurred. (Seeid.) Then, in addendum to the initial report, also prepared by
Dehus and supported by affidavit, he further explains and supports his earlier
conclusions, stating that the location of the blood smears in the bathroom and the
appearance and characteristic of blood smears and drops on the bathroom floor all
indicate Pethtel was down on the bathroom floor after the first shot and that thereis
absolutely no blood spatter evidence to indicate that he was standing after the first
shot. (Seeid.).

In addition to Mr. Dehus' affidavit in support of his reports, his deposition
testimony further confirms his expert opinions that the physical evidenceis
consistent with Pethtel not standing after the first shot and/or that thereis no
evidence consistent with Pethtel standing after the first shot. ( Plaintiffs' Reply to
Summary Judgment, Exhibit A, Dehus Dep. at App. 1867a, 20014).

In particular, Dehus unequivocally statesthat: “The path of the bullet in the

10
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body is consistent with him being -- sitting on the floor.” (I1d. at App. 1956a). With
respect to blood evidence and otherwise in support of his supplemental report,
Dehus testified that there are four indicators that lead him to the conclusion that
Pethtel was down at floor level at the time the second shot was fired. (Seeid. at
126). Specifically, Dehus lists the four indicators that are to be considered together:
“...Smears of blood on the bathroom floor. No shoe print in blood. No blood
droplets on floor that indicate any height. No blood smears or droplets high on the
wall....” (1d.).

Additionally, Mr. Dehus made it clear that upon his review of the
information available to him he could find no irregular pattern of a blood drop at
the scene indicating that it fell from a standing position. (Seeid. at App. 19073,
1909a). Moreover, when questioned about the positioning of Pethtel’s legs at the
time of his death as depicted in the evidentiary photographs Dehus opined that it
would be difficult for hisright leg to be underneath his buttocks if he was standing
at the time the second shot wasfired. (Seeid. at App. 1937a- 19384). With respect
to the positioning of the knife at the scene, Dehus stood behind his opinion that
Pethtel was not holding said knife when the second shot was fired. (Seeid. at App.
1867a, 19824).

Finally, the defendants retained an expert to review these events. In generdl,

11
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he supports the police defendants. However, upon review of the statement of

Randi Scott, he makes the following key concession:

If thisis actually what happened, (referring to Scott’s version of
events), then the troopers would have been incorrect in their
responses. (See defense expert report of Samuel D. Faulkner, Exhibit
14 to Plaintiffs' Reply to Defendants’ Motion for Summary Judgment,
at App. 2222a).

In this appeal, the Court will be asked to consider whether these facts of
record, with inferences drawn to the benefit of the plaintiffs, create a genuine issue

of material fact for tridl.

12
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SUMMARY OF ARGUMENT

In granting summary judgment to the State Police Defendants, the district
court erroneously concluded that the members of the West Virginia Specia
Response Team did not apply excessive force as a matter of law. Thisrecord,
which indicates that Thomas Pethtel, the deceased, was unarmed, disabled by an
initial non-lethal .40 caliber shot to hisface at point blank range, in laying
hel plessly on a bathroom floor for up to a minute before the second, fatal head shot
was administered, demonstrates the existence of genuine issues of material fact.
While this version of events, put forward by an eyewitness (the alleged hostage)
and supported by Plaintiff’s forensic expert, is disputed by the Defendant officers,
under the law the matter should be resolved by ajury.

Qualified immunity is not appropriately applied here. The law has been
clearly established, that afatal shooting is not justified once any threat to the
officer or hostage hasin fact passed. Time existed for reflection. Even the
Defendants’ police expert conceded in hisreport that if the events unfolded in the
manner put forward by the eyewitness that the police actions would not be
justified. While these basic legal principles, making unjustified homicide
unlawful, have long been established, further confirmation occurred in the Fourth

Circuit at the Appellate level shortly after the events and had been established at

13
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the district court level before the events.

The West Virginia SRT group had never before killed an individual. This
court is urged to carefully review the record to determine if, under the Plaintiff’s
version of events, excessive force was employed when the lethal head shot was

fired.

14
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ARGUMENT

Sandard of Review:

Rule 56(c) of the Federal Rules of Civil Procedure requires that the district
court enter summary judgment against a party who, “after adequate time for
discovery ... failsto make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden

of proof at trial,” Celotex Corp. v. Catrett, 477 U.S. 317, 322, 91 L.Ed.2d 265, 106

S.Ct. 2548 (1986). To prevail on a motion for summary judgment, the defendants
must demonstrate that: (1) there is no genuine issue asto any materia fact; and (2)

that they are entitled to judgment as a matter of law. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248, 91 L.Ed.2d 202, 106 S.Ct. 2505 (1986). In
evaluating the evidence, all reasonable inferences must be construed in favor of the
non-moving party, Appellant Pethtel. Id., 257-258. The circuit court’s review of a

grant of summary judgment is plenary. Harleysville Mut. Ins. Co. v. Packer, 60

F.3d 1116, 1120 (4™ Cir. 1995). The motion to strike expert’s report is reviewable

for whether the district court committed an abuse of discretion.

15
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I.  Thedistrict court committed an error of law in granting summary
judgment regarding plaintiff‘s claim of excessive forcein finding that
there was no genuine issue of material fact regarding whether thekilling
was justified after he had been wounded in the face at short range
rendering him disabled, releasing the hostage such that he was posing
no further threat when he waskilled with a second shot occurring a
minute after thefirst.

A. Because Sergeant Trader used excessiveforcein delivering the
fatal shot, Sergeant Trader is not entitled to summary judgment.

Defendants argue that Sergeant Trader is entitled to summary judgment
because his interpretation of the events preceding the second fatal gunshot whereby
he viewed Pethtel as a continuing threat to himself, the hostage and others despite
the first gunshot, even if mistaken, was reasonable and thus justified the use of
deadly force. In fact, Defendants contend that even if Pethtel was grounded in
some way by the first shot, afact which they deny, based upon what Trader
observed during the rapidly developing events immediately prior to the second
fatal shot he acted reasonably. Plaintiffs disagree and submit that the record
demonstrates clear and genuine issues of material fact regarding whether Sergeant
Trader used excessive force when firing the second, fatal gunshot.

More particularly, Plaintiffs direct the Court’s attention to certain testimony
of record and/or admissions which demonstrate that the Defendants' recitations of
the events are disputed, rendering the question of excessive force ripe for

consideration by ajury. For instance, as anticipated by Defendants, Plaintiffs do

16
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rely on the statement of Randi Scott, taken the day after the shooting, as probative
evidence of whether Pethtel was still athreat when the deadly shot was fired to the
extent that it was confirmed and is otherwise supported by her later sworn
deposition testimony.

There, in reference to the sequence of events surrounding both shots, Ms.
Scott explained in pertinent part:

“And the last thing was big bright lights and then smoke, and | had my
handsin the air like this, and [Pethtel] kicked the wall, and as soon as he
kicked the wall, they shot him. The bullet scraped my shoulder, and ---
um --- he, he fell down and was laying on the ground. He wasn't
moving. | swear to God he wasn't moving. He said, “Thisisit babe. |
love you. Tell my mom | love her,” and then | got up to walk out of the
room they say, “Come out. Come out,” and | was coming out and they
shot him again, and he wasn't moving, and it hit me | theleg. He wasn't
resisting anymore. He was just laying there. They didn’t have to, and
then | came out, and the guy grabbed me by my arm and pulled me
out...” (App. 2130a).

(See Plaintiffs' Reply to Defendants' Motion for Summary Judgment, Statement of
Randi Lee Scott, App. 2130a)(emphasis added).

Defendants argument ignores Plaintiff’s sworn deposition testimony which
supports the assertion that Pethtel was not athreat at the time of the second, fatal
shot. In particular, after acknowledging that her earlier statement fairly describes
what happened the night of the incident in question Ms. Scott further attested:

Q. All right. Well, isit correct to say that he [Pethtel] was or was
not resisting at the time he received the second shot?

17
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He wasn't resisting.

He was not?

Not the second shot. The first shot-- | mean, he was il
screaming, you know, “1’m going to kill her,” and stuff, but he --
no, he wasn't.

Q. All right. Was he -- did he have you by the throat at the time of
the second shot?

>0 »

A. No.
Q. Definitely not?
A No.

(Scott Deposition, App. 2118 - 2119a). Ms. Scott went on to explain:
Q. When you say ’at the time” you “blamed” the police, why did

you blame the police at the time?
A. Because Tommy was dead and they shot him.

Q. Did you believe it was necessary for them to fire the second
shot?
A. | didn’t then. Then, no.

(Id. at App. 2124a- 21254). And Ms. Scott unequivocally stated:

Q. Asyou -- asyou Sit here today, do you have a clear memory asto
whether Tommy was standing or down at the time --

| believe he was laying down.

That isyour clear memory at thistime?

Yes.

And where-- where-- do you recall where you were at the time
he received the second shot, where --

| was laying in front of him.

All right. That's-- and it's -- it's an important fact, so | just want
to be clear.

Whatever the truth is| want you to tell us.

That isyour best memory of what occurred --

A. Yes, Sir.

o> O»O0»

(Id. at App. 2125a - 2126a; see also App. 21144, Ms. Scott answering: “After the

18
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first shot, yes, he [Pethtel] was on the ground).

This critical evidence has not been accorded its proper weight by the district
court. The Defendants approach the testimony by attempting to qualify it by other
statements by other witnesses. However, sorting out these factsis generaly ajury
function. Not only do the Defendants ignore this sworn testimony, they claim what
they characterize as an excited utterance contradicts the earlier statement. More
particularly, Defendants contend that Ms. Scott’s statement to the police officers
iImmediately after the shooting, as only heard by witness George Schlosser, which
indicates her appreciation for saving her life somehow negates her assertions that
Pethtel was no longer athreat at the time he received the second, fatal shot.
Plaintiffs disagree and otherwise fail to see the logical connection.

First and foremost, it is important to closely scrutinize the specific testimony
of George Schlosser relied upon by the Defendants in whole. While true that when
prompted, Mr. Schlosser testified that he recalled hearing Ms. Scott telling the
police that they had saved her life, it isimportant to note that he qualified his
statements and made it clear that, at best, he thought that she made such a
statement to that effect while she was in the police car with him, however, he
explained that he did not remember everything that was said since it was a

dramatic scene that occurred along time ago. (See Schlosser Dep. at App. 618a -
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621a). Quite frankly, Plaintiffs fail to see how this later and uncertain recollection
of a statement to the effect of being thankful servesto contradict and/or negate the
probative value of Ms. Scott’s eyewitness statement made to investigators within
twenty-four hours, as supported by her sworn deposition testimony, regarding
whether Pethtel was athreat after the first shot wounded him. It is also important to
recognize that Ms. Scott feared being killed or injured by a stray shot from the
police in their attempts to diffuse the situation. (See Scott Dep. at App. 2111a).
Overadll, it is submitted that when viewed in alight most favorable to the Plaintiffs,
Ms. Scott’s earlier statement in conjunction with her later sworn testimony which
supports the same, calls into question Sergeant Trader’s actions and otherwise
demonstrates the existence of genuine issues of material fact regarding whether the
use of deadly force in this case was excessive. Surely, ajury could reasonably find
that Ms. Scott was thankful to the police for diffusing what she perceived to be a
potentially life threatening situation, while on the other hand remaining a
competent eyewitness as to whether Pethtel was grounded in some way after the
first shot and no longer resisting.

Further, Defendants argue that M's. Scott’s statement does not amount to
evidence and/or an assertion that Pethtel had affirmatively and unequivocally given

up, which, according to them, is the only thing that could objectively reasonably
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put Defendants on notice that further force was unnecessary. Defendants contend
that Trader never observed Pethtel seated on the ground, and even if it did occur
that way, it must have happened after the first shot, but before Pethtel opened the
door immediately before the second shot, rendering Trader’s view of Pethtel asa
continuing threat reasonable. Again, Defendants argument dismisses Ms. Scott’s
timely statement to the police and otherwise ignores relevant portions of her sworn
deposition testimony which dispute Sergeant Trader’s recitation of the events
leading up to the second, fatal shot. Moreover, Defendants argument also appears
to ignore and/or dismiss other important evidence of record, namely admissions of
officers on the scene, as well as Plaintiff’s expert report which, when read in
conjunction with Ms. Scott’s statements, further demonstrate the existence of
genuine issues of material fact surrounding the question of excessive force.
Plaintiffs maintain that ajury could determine that Sergeant Trader’s version of
eventsitself lacks credibility.

For instance, Ms. Scott’s statement, as confirmed by her deposition
testimony, indicates that in addition to both her and Pethtel laying down after the
first grazing shot and the fact that Pethtel was no longer moving, she actually stood
up and started to walk out of the room they had been holed up in. (See Statement of

Randi Lee Scott, App. 2130a; Ms. Scott stating: “...and | was coming out and they
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shot him.” ). As discussed above, Ms. Scott’s deposition testimony corroborates
Pethtel’s lack of resistance, both physically and verbally, after the first shot. (See
Scott Dep. at App. 2125a-2126a). More particularly, Scott made it clear that
Pethtel was not resisting nor did he have her by the throat at the time he received
the second shot. (Seeid. at App. 2119a). Scott further explained that although he
was screaming at the time of the first shot, she does not believe that he was
screaming at all after he was shot. (Seeid. at App. 21193, 21214).

Plaintiff additionally submits that certain statements made by officers on the
scene, including Sergeant Trader, indicate that after the initial wounding shot hit
Pethtel, there was a period of silence where no verba and/or physical resistance
was observed. And, equally as important, at least one officer stated that the time
lapse between the first and second shot ranged anywhere from ten seconds up to
one minute. When viewed in alight most favorable to the Plaintiffs and read in
conjunction with Ms. Scott’s observations, this evidence of record further
demonstrates clear issues of material fact regarding whether Sergeant Trader’s
choice to employ deadly force was reasonable.

In particular, Sergeant Trader’s investigative report statement, aswell as his
deposition testimony, specify that immediately after the first shot it ... got dead

quiet, and - ahh - | thought he either shot her, or he shot himself...”. ( See
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Statement of Sergeant C.F. Trader, App. 2155a - 2156a; and Trader Dep. at App.
1708a). In fact, Trader admitted that after learning that his fellow officer had
actually fired the first shot, he assumed Pethtel was wounded at the time he fired
the fatal shot since he heard Pethtel say “ughh”, silence ensued, and he ultimately
saw blood. (See Statement at App. 2155a - 2156a; and Trader Dep. at App. 1711a).
Although Trader at times has attempted to assign a specific timeline to the events
that occurred that fateful day, he admitted that he really has no perspective of how
much time actually elapsed from the time they entered the house until he fired the
fatal shot. (Seeid. at App. 1697a; App. 1711a- 1712a).

Notably, both the statement and deposition testimony of Lieutenant David B.
Malcomb corroborates the period of silence after the first shot and suggest that it
lasted for anywhere from ten (10) seconds up to one (1) minute when the second,
fatal shot wasfired. ( See Statement of Lieutenant David B. Macomb, App. 2184a;
and Malcomb Dep. at App. 1015a- 1016a, 1052a). Sergeant G. L Menendez
acknowledges that he assumed he hit Pethtel with the first shot since he, too, heard
him gasp, noticed the moment of silence, and ultimately observed blood near the
victim. (See Statement of Sergeant G.L. Menendez, App. 2172a; and Menendez
Dep. at App. 1285a). Importantly, Menendez estimates that approximately twenty

(20) seconds el apsed from the first shot he took until Pethtel moved out of his
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sight, which chronologically would have occurred prior to the second, fatal shot
taken by Sergeant Trader. (See Menendez Dep. at App. 1345a). Defendant J.A.
Simmon’s testimony also suggests that he couldn’t say that a short time passed.
(See Simmons Dep. at. App. 1625a).

Interestingly, several other statements made by some the same Defendants
call into question the alleged timeline and unfolding of events relied upon in their
argument and otherwise support Randi Scott’s version of events. For instance,
Defendant Menendez testified to observing Randi Scott seated on Pethtel’s lap
after he took the first shot from his vantage point through the hole in the wall near
the hot water heater admitting that Pethtel, himself, was seated as well. (See
Menendez Dep. at App. 1338a- 1341a). In fact, he recalled witnessing Scott
attempt to get up off of Pethtel only to be pulled back down. (Seeid.) In his
statement immediately after the incident, Menendez indicated that after he took his
shot it looked as if Pethtel had fallen backwards. (See Report of Investigation,
Statement of Sergeant GL. Menendez, App. 21724d). Although Menendez claims
that Pethtel subsequently made some type of movement up and away from his
vantage point shortly thereafter, he could not be sure whether Pethtel actually stood
up or simply dlid over, out of his sight. (See Menendez Dep. at App. 1344a).

Moreover, the testimonies of Defendants Menendez, Malcomb and Trader
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indicate that after the first, non-lethal shot they all had an opportunity to observe
Pethtel before the bathroom door was flung open and he was killed. In fact, the
record revealsthat it was Defendants Malcomb and Trader, and not Pethtel himself,
who actually knocked the door open, creating the opportunity for the second, fatal
shot. More particularly, Defendant Mal comb attested that it was he and Trader who
tried to push the door open some ten (10), twenty (20), thirty(30) and/or sixty (60)
seconds after the first shot. (See Malcomb Statement at App. 2184a; and Malcomb
Dep. at App. 1015a - 1016a, 1052a). Malcomb also recalled seeing blood on
Pethtel’ s face and offering medical help. (See Malcomb Dep. at App. 1017a-
1018a).

Defendant Trader himself acknowledges that it was he and Malcomb who
ultimately kicked the door open, where, from adistance of two (2) to three (3)
feet, leaning against the doorway, he drew his weapon and waited for the
opportunity to take a shot at Pethtel. (See Trader Dep. at App. 1708a). Notably,
Defendant Trader admits that a few times prior to firing the fatal shot he was able
to see Pethtel in his entirety and to this day cannot say whether he was armed at
that specific time. (Seeid. at App. 1709a, 17253). In fact, in his prior statement,
Trader admitted to not seeing the alleged knife on Pethtel right before the fatal,

second shot. (See Trader Statement at App. 2156a).
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Equally as important and supportive of Randi Scott’s testimony and/or the
relevant portions of the Defendants admissions and/or deposition testimonies
discussed above which indicate that, after the first shot, Pethtel was no longer
resisting and/or actively attempting to escape, stand the expert observations and
opinions of Plaintiffs’ expert Forensic Scientist, Larry M. Dehus, B.S., M.S..
Notably, in an expert report prepared by Mr. Dehus and otherwise supported by an
affidavit therefrom, he concluded that the bullet that struck Pethtel just below the
right eye- the second, fatal shot- had a significant downward trgjectory consistent
with him being down and at or near the position the body is shown after the
shooting occurred. (See Affidavit of Larry Dehus, App. 2217a). In the same report,
Mr. Dehus also concluded that due to the lack of blood on the knife found at the
scene and the devastating injury inflicted upon Pethtel by the second, fatal shot, he
could not have been holding said knife when the second shot occurred. (Seeid. at
App. 2217a). Then, in addendum to the initial report, also prepared by Dehus and
supported by affidavit, he further explains and supports his earlier conclusions,
stating that the location of the blood smears in the bathroom and the appearance
and characteristic of blood smears and drops on the bathroom floor al indicate
Pethtel was down on the bathroom floor after the first shot and that thereis

absolutely no blood spatter evidence to indicate that he was standing after the first
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shot. (Seeid. at App. 2217a).

In addition to Mr. Dehus’ affidavit in support of his reports, his deposition
testimony further confirms his expert opinions that the physical evidenceis
consistent with Pethtel not standing after the first shot and/or that thereis no
evidence consistent with Pethtel standing after the first shot. (Dehus Dep. at App.
1867a, 20014).

In particular, Dehus unequivocally states that: “The path of the bullet in the
body is consistent with him being -- sitting on the floor.” (Id. at App. 1956a). With
respect to blood evidence and otherwise in support of his supplemental report,
Dehus testified that there are four indicators that lead him to the conclusion that
Pethtel was down at floor level at the time the second shot was fired. (Seeid. at
App. 1894a). Specifically, Dehus lists the four indicators that are to be considered
together: “...Smears of blood on the bathroom floor. No shoe print in blood. No
blood droplets on floor that indicate any height. No blood smears or droplets high
onthewal....” (1d.).

Additionally, Mr. Dehus made it clear that upon his review of the
information available to him he could find no irregular pattern of a blood drop at
the scene indicating that it fell from a standing position. (Seeid. at App. 19073,

19093, 1914a- 1916a). Moreover, when questioned about the positioning of
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Pethtel’s legs at the time of his death as depicted in the evidentiary photographs
Dehus opined that it would be difficult for his right leg to be underneath his
buttocks if he was standing at the time the second shot was fired. (Seeid. at App.
1937a- 1938a). With respect to the positioning of the knife at the scene, Dehus
stood behind his opinion that Pethtel was not holding said knife when the second
shot wasfired. (Seeid. at App. 18673, 1982a).

Defendants dismiss Plaintiffs’ expert’s opinions since they do not rely on
Ms. Scott’s statement and otherwise claim they are irrelevant to the question of the
level of danger objectively posed at the time of the fatal shot. Plaintiffs disagree,
noting that Defendants cite to no case law in support of this contention and submit
that regardless of whether Dehus’ opinions rely on Ms. Scott’s statement and/or
deposition testimony, they are clearly relevant to the question of whether Sergeant
Trader reasonably used deadly force in this case to the extent that they support the
conclusion that Pethtel was not a continuing threat at the time of the second shot,
but rather unarmed and lying down. At the very least, such evidence, when read in
alight most favorable to the Plaintiffs and in conjunction with Ms. Scott’s
statement and deposition testimony, as well as the admissions and deposition
testimonies of the Defendants discussed above, renders the question a genuine

issue of material fact ripe for consideration by ajury.
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Asrelied on by Defendants, two seminal United States Supreme Court cases
set forth the standards for analyzing whether a police officer used excessive force
during an arrest. And it istrue that such aclaim is analyzed under the Fourth

Amendment and its reasonabl eness standard. According to Graham v. Connor, 490

U.S. 386, 397 (1989), an officer’s actions are not excessive if they are found to be
objectively reasonable in light of the facts and circumstances confronting him or
her. In the context of fleeing suspects, the Supreme Court has held that “[w]here an
officer has probable cause to believe that the suspect poses a threat of serious

physical harm, either to the officer or to others, it is not constitutionally

unreasonable to prevent escape by using deadly force.” See Tennessee v. Garner,

471 U.S. 1, 11 (1985)(emphasis added).

Although the analysis turns on whether the suspect threatens the officer with
aweapon or there is probable cause to believe that he has committed a crime
involving the infliction or threatened infliction of serious physical harm, the
Supreme Court’s directive clearly explains that deadly force may be used “...if

necessary to prevent escape...”. Id. at 11-12 (emphasis added). And although the

Court has indicated that the analysis must consider the split-second judgments
often necessary under rapidly evolving circumstances without the benefit of 20/20

hindsight, the same must be undertaken with careful attention to the facts of each
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particular case while employing a totality of the circumstances review. Graham,
490 U.S. at 396-98. Importantly, of those facts and circumstances to be included in
the case-by-case analysis are “the severity of the crime at issue, whether the

suspect poses an immediate threat to the safety of the officers or others, and

whether he is actively resisting arrest or attempting to evade arrest by flight.” 1d. at

396 (emphasis added).

Plaintiffs, here, maintain that under these standards, which clearly turn on
the existence of an immediate threat, active resistance, and/or actua or the
attempting of flight from arrest, Randi Scott’s version of eventsindicating that
Pethtel was lying down and no longer resisting after the first shot, as supported by
Plaintiffs expert’s opinions, as well as certain Defendants' statements and/or
deposition testimonies discussed above indicating that Pethtel was down after the
first shot, not observed to be armed before the second shot , and a period of silence
ensued, lasting anywhere from approximately ten (10) to sixty (60) seconds before
the second shot was fired, call into question whether Pethtel was no longer an
immediate threat to, actively resisting and/or otherwise actually fleeing or
attempting to flee from the Defendants at the time of the second, fatal shot.
Accordingly, all of the above renders the question of whether Defendant Trader

reasonably chose to employ deadly force under the totality of the circumstances a
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genuine issue of material fact sufficient to withstand the instant Motion for
Summary Judgment.

Additionally and/or aternatively, Defendants argue that even if Defendant
Trader completely misinterpreted the scenario playing out in front of him, since the
Fourth Circuit has refused to rehash events where a police officer shot and killed
an innocent, unarmed party who posed no threat whatsoever, and gave deference to
his split-second decision even though his conclusions were completely inaccurate,
Trader is entitled to summary judgment on Plaintiffs excessive force claim. (In the

lower court, the Defendants cited Milstead v. Kibler, 243 F.3d 157 (4™ Cir.2001)).

Plaintiffs submit that Milstead, supra, is distinguishable on the facts and/or
otherwise not dispositive of this case.

First of all, it isimportant to recognize that Defendants are asking the Court
to assume that Sergeant Trader was merely mistaken in his belief that Pethtel was a
continuing threat, an otherwise impermissible inference drawn at this stage of the
case, clearly not in favor of the Plaintiffs, and obviously a determination fit to be
made by ajury.

Second, Milstead, speaks to two forms of mistakes, the first being where the
seizure isdirected at the suspect but inadvertently injures an innocent person and

the innocent victim’'sinjury or death is not a seizure that implicates the Fourth
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Amendment because the means of the seizure were not deliberately applied to the

victim. See Milstead, supra, at 164. However, the circumstances of that case fell

under the second form of mistake where the officer deliberately directs hisforce
against an innocent victim, believing him, although mistakenly, to be the suspect.
Seeid. According to the Fourth Circuit, this type of seizure of the innocent victim
implicates the Fourth Amendment, but it is not necessarily unreasonable and
therefore in violation thereof. Seeid.

Ultimately, the question boils down to whether the officer, though mistaken,
had an objectively reasonable belief. Seeid. at 165. In short, a mistaken
understanding of the facts that is reasonable in the circumstances can render a
seizure based on that understanding reasonable under the Fourth Amendment. See
id. at 164-65.

As noted at page 21 of the district court’s opinion, summary judgment was
granted essentially on the following basis:

Under these circumstances, this Court finds that a reasonabl e officer
would have believed that Pethtel posed athreat of serious physical harm to
them and to his hostage and that such threat had not ended after the first,
non-fatal shot wasfired. Additionally, this Court finds that whether Pethtel
was lying prone, sitting slumped, or standing upright after the first shot does
not change the nature of the rapidly evolving and chaotic circumstancesin
which the SRT members were required to act or the imminent threat
reasonably perceived by the officers up to and at the moment immediately

before the fatal shot was fired. Nor does an elapsed period of up to one
minute between the firing of the first and second shots change the analysis.
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Accordingly, this Court finds that the plaintiff has failed to demonstrate a
genuine issue of material fact that defendants Malcomb, Menendez, and
Trader acted with excessive force and, therefore, these defendants are
entitled to summary judgment on the plaintiffs’ § 1983 claim.

Plaintiffs, here, submit that not only does applying Milstead require the
drawing of an impermissible inference, the relevant facts of the instant case are
either in dispute or are clearly distinguishable. First, thisis not a case of mistaken
identity whereby the use of deadly force against a suspect is mistakenly applied to
an innocent person. However, the differences do not end there. Unlike Milstead,
here, the totality of circumstances do not include wounded hostages, officers being

shot at, or a presumably armed assailant crashing through a door in the direction of

the defendant officer who ultimately fires the fatal shots. See Milstead, supra, at

165. Instead, as previously discussed, we have several disputed facts that when
viewed in light most favorable to the Plaintiffs demonstrate the use of excessive
force. In sum, the totality of circumstances include the fact that after the first shot:
aperiod of silence ensued; Pethtel was seated and/or lying down on the ground and
no longer resisting; Pethtel was unarmed; Defendants Menendez, Mal comb, and
Trader knew Pethtel was wounded by the first shot; Defendants Trader and
Malcomb kicked open the bathroom door; Trader had the opportunity to view
Pethtel in his entirety before firing the deadly shot; Trader did not see aknife on

Pethtel and/or could not confirm that Pethtel was armed before firing the deadly
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shot; and approximately ten (10) to sixty (60) seconds elapsed from the time of the
first shot before the second, fatal shot was fired.

Accordingly, since Milstead is clearly distinguishable on the facts and
otherwise requires the drawing of an impermissible inference, the sameis not
dispositive of this case. However, by way of further response, Plaintiffs direct the
Court’s attention to another Fourth Circuit case much more informative on the

Issues at hand. Notably, in Waterman v. Batton, 393 F.3d 471 (4thCir.2005) the

Court dealt with the issue of a Fourth Amendment violation in the context of shots
being fired at an assailant in a vehicle approaching officers. There, although the
Court found that the officers were entitled to qualified immunity with respect to
those shots fired at the vehicle as it was approaching the officers when presenting a
threat of serious physical harm, the same was rejected with the second round of
shots fired after the vehicle had passed them by. Seeid. at 480.

The plaintiffs argued that even if theinitial shots were justifiable, the same
was not true of the shotsfired after the victim’'s vehicle passed the officers and the
officers were out of danger. See id. Defendants argued that the subsequent shots,
which occurred mere seconds after the initial shots, should not be analyzed
separately, but rather considered within the totality of the circumstances approach.

Seeid. Importantly, the Court concluded that a separate analysis was appropriate.
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Seeid.

The Court explained its rationale:

“ It is established in this circuit that the reasonableness of an officer’s
actions is determined based on the information possessed by the officer
at the moment that force is employed. To simply view all of the force
employed in light of only the information possessed by the officer when
he began to employ force would limit, for no good reason, the relevant
circumstances to be considered in judging the constitutionality of the
officer’s actions. We therefore hold that force justified at the beginning
of an encounter is not justified even seconds later if the justification for
theinitial force has been eliminated.”

Id. at 481(emphasis added)(internal citations omitted). Applying the principle to
that case, the Court concluded that the record, when viewed in the light most
favorable to the plaintiffs, showed that once the vehicle passed the officers, the
threat to their safety was eliminated and thus could not justify the subsequent
shots. Seeid. at 482.

Plaintiffs, here, submit that such rationale should fairly and logically be
applied to the facts of the instant case thus precluding judgment as a matter of law.
More particularly, as discussed above, the facts demonstrate that even if Pethtel
posed athreat at one time, afact subject to dispute, once he received the first shot,
he was down and was no longer resisting and/or attempting to flee the scene.
Therefore, to the extent that the threat to the safety of the Defendant Officers and

others had been eliminated, and ten (10) to sixty (60) elapsed in between the two
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shots, Sergeant Trader’s belief that he or anyone continued to face an imminent
threat of serious physical harm can be deemed unreasonable and his choice to
employ deadly force excessive.

It is noted that the district court chose to dismiss the pendent state torts on
the same ground as he dismissed the federal excessive force claim. To the extent
that thiswas legal error, the state torts also should be reinstated.

B.  Other officers’ conduct and/or joint conduct amountsto the use of
unreasonable and excessive force.

Defendants argue that since they were faced with serving an arrest warrant
on an armed, drugged, convicted felon who was holding hostages and threatening
violence toward the hostages and anyone who would attempt to capture him, by no
stretch of the imagination can Plaintiffs argue that the officers violated Pethtel’s
constitutional rights by entering the home. Therefore, they claim that sinceit is
undisputabl e that Defendants Mefford, Simmons, and Goodnight did not shoot or
otherwise physically harm Pethtel, they are entitled to summary judgment. Plaintiff
disagrees and submits that Defendants’ arguments overlook the concerted activity
on behalf of all Defendants with respect to the Fourth Amendment violations
effectuated against Pethtel on the day in question.

To establish acivil conspiracy under 81983, a plaintiff must present

evidence that the defendants acted jointly in concert and that some overt act was
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done in furtherance of the conspiracy which resulted in plaintiff’s deprivation of a

constitutional right. See Hafner v. Brown, 983 F.2d 570, 576-77 (4™ Cir. 1992).

While a plaintiff need not produce direct evidence of a meeting of the minds, he
must come forward with specific circumstantial evidence that each member of the
alleged conspiracy shared the same conspiratorial objective. Id. Thus, to survive a
properly supported summary judgment motion, a plaintiff’s evidence must, at least,
reasonably lead to the inference that the defendants positively or tacitly cameto a
mutual understanding to try to accomplish a common and unlawful plan. See

Hinkle v. City of Clarksburg, 81 F.3d 416, 421 (4" Cir.1996). See also Hafner v.

Brown, 983 F.2d 570 (4™ Cir. 1992); Jackson v. Pantazes, 810 F.2d 426 (4™ Cir.,
1987)

Asapreliminary matter, it should be noted that in light of the eyewitness
testimony of Randi Scott and plaintiffs forensic expert, it may reasonably be
inferred that the troopers are collectively acting to mislead others and cover up
their wrongful conduct, evidencing their own guilt. The plaintiffs’ witnesses
indicate that Pethtel was on the ground at the time of the lethal shot, no longer a
threat to the hostage. The troopers deny this version of events, including officers
who were only two to three feet away at the time of the killing. No one can explain

how the knife got on the toilet, but the scene was under view and control of state
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troopers at all times, leading to the reasonable inference that it was placed there by
someone in the police chain of command. Thiswould be an apparent and feeble
attempt to provide some physical evidence to justify the killing. The failure of the
police team to evaluate the blood spatter further supports the notion that the truth
was not forthcoming from the troopers. They all would face potentially very
serious criminal charges if the plaintiffs' version of the facts was accepted. These
indicators of cover-up with factual inferences drawn in favor of the non-moving
parties, gives strong credence to plaintiffs' theory of joint conduct.

Defendant Mefford admitted that after receiving the call from dispatch, he
reported to the Wheeling office where he was briefed and then took part in the
planning stages of how to handle the situation at the Schlosser residence. (See
Statement of Corporal R.L. Mefford at App. 2201a). According to Mefford, it was
decided that he would “be a part of the entry team, the stack, also secondary use of
the K-9 if necessary.” (Id). Mefford stated that although the plans changed, it was
initially planned that the team would make entry at the rear of the residence. ( See
id.).At one point, Mefford recalled being instructed to retrieve his K-9 unit and
remembers hearing the first shot upon his return to the house when he went into the
bedroom itself. (Seeid. at App. 2203a). From that vantage point, Mefford

witnessed Defendant Trader standing on the doorway in front of Defendant
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Malcomb fire the second, fatal gunshot at Pethtel. (Seeid. at App. 2204a).

This conduct specifically supported the efforts of the team to trap and kill
Pethtel without the use of aternative less lethal means. He was part of the cordon
to trap Pethtel. He received the shoot to kill order without protest. He supported the
contested defense story on the basis of what he heard. He failed to suggest creative
use of the K-9 to avoid the killing.

After receiving notification of the SRT call out, Trooper Simmons reported
to the Wheeling office with Sergeant Trader. (See Statement of Trooper J.A.
Simmons, App. 2140a). Shortly thereafter, Simmons was assigned to hisrole as the
breacher of the entry team, accordingly it was his duty to breach the door of the
house. (Seeid. at App. 21414a). First Sergeant Goodnight gave Simmons the order
to breach, after which he was the last to enter house. (Seeid. at App. 2141a-
21414). Simmons then guarded the back door to make sure that no one could get
out. (Seeid. at App. 2142a). From this vantage point Simmons witnessed Pethtel
attempting to climb through a hole through a wall above the hot water heater. (See
id.). Simmons advised Pethtel to get his hands up, but Pethtel retreated. (Seeid.).
Simmons then changed his position to the kitchen part of the house where he
observed Sergeant Menendez fire the first shot at Pethtel into ahole. (Seeid. at

App. 2143a). From this vantage point Simmons heard the second, fatal shot fired
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and ultimately waited there observing Pethtel through the hole until Trooper
Murray secured the back door. (Seeid. at App. 2143 - 2144a).

This conduct specifically supported the efforts of the team to trap and kill
Pethtel without the use of aternative less lethal means. He was part of the cordon
to trap Pethtel. He received the shoot to kill order without protest. He supported the
contested defense story on the basis of what he heard. Notably, nobody would have
been able to enter the residence in the first place, but for Simmons’ conduct.

Sergeant Goodnight admitted that he and Sergeant Malcomb discussed the
best plan to gain entry into the Schlosser residence. (Statement of Sergeant Scot
Goodnight, App. 2189a). After initiating a couple of drive-bys past the house to
ascertain the circumstances, they determined that a surprise entry was the best
approach. (Seeid.). Ultimately, Goodnight agreed with the decision that the SRT
wasto becalledin. (Seeid. at App. 2194a). Sergeant Goodnight was the first
member of the team to enter the home. (See Goodnight Deposition at App. 805a).
At one point, Sergeant Goodnight and Sergeant Trader had Pethtel trapped in the
closet and separated from the hostage, however, Pethtel ultimately grabbed Ms.
Scott and retreated to the bathroom. (Seeid. at App. 823a - 830a; 835a - 8384).
From his vantage point in the kitchen, Goodnight heard both Sergeant Menendez’

first wounding shot and Sergeant Trader’s second, fatal shot. (Seeid. at App. 8663,
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870a).

Asthe record reveals, Sergeant Goodnight played an even more crucial role
in the early stages planned response. This conduct specifically supported the
efforts of the team to trap and kill Pethtel without the use of alternative less lethal
means. He was part of the cordon to trap Pethtel. He received the shoot to kill order
without protest. He supported the contested defense story on the basis of what he
heard.

Menendez admitted to gearing up and taking part in the planning of the entry
to the Schlosser residence. (See Statement of Sergeant Gerald L. Menendez, App.
2160a). And he recalled taking the order to shoot from Malcomb. (Seeid. at App.
2163a). Infact, Menendez recalled hearing ' You better take the shot. You better
get ashot, takeit.” (Seeid. at App. 2171a). Ultimately, Menendez takes the first
shot which wounds Pethtel, only feet away from him busting out of the holein the
wall. (Seeid. at App. 2163a).

Additionally, Defendant Menendez testified to observing Randi Scott seated
on Pethtel’s |ap after he took the first shot from his vantage point through the hole
in the wall near the hot water heater admitting that Pethtel, himself, was seated as
well. (See Menendez Dep. at App. 1338a - 1341a). In fact, he recalled witnessing

Scott attempt to get up off of Pethtel only to be pulled back down. (Seeid.) In his
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statement immediately after the incident, Menendez indicated that after he took his
shot it looked as if Pethtel had fallen backwards. (See Statement of Sergeant GL.
Menendez, App. 2172a). Although Menendez claims that Pethtel subsequently
made some type of movement up and away from his vantage point shortly
thereafter, he could not be sure whether Pethtel actually stood up or simply slid
over, out of hissight. (See Menendez Dep. at App. 13444).

Menendez fired point blank at Pethtel’s head while Pethtel was struggling to
break through the bathroom wall. Apparently Pethtel’s head was only inches from
Menendez's weapon at the time of discharge. Menendez will haveto explainto a
fact finder why he did not use aless lethal means to subdue Pethtel such as striking
him with his weapon, or otherwise when he was in such close proximity to Pethtel
and held the advantage of surprise. Further, Menendez's story supportive of the
cover-up, that he thought Pethtel got up and away from the hole in the wall,
supports the theory of collective action.

Sergeant Malcomb admitted that after being briefed he participated in
formulating a plan on how to handle the situation with Pethtel. (See Statement of
Sergeant David B. Malcomb, App. 2175a-2176a). In fact, Macomb stated that a
couple of tactical options were discussed. (Seeid. at App. 2176a). Ultimately, it

was decided to try to hit quick and surprise Pethtel. (Seeid.). Malcomb himself
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came up with what he called the “ stack order” which consisted of Goodnight,
Menendez, Trader, Malcomb, Mefford and Simmons, the breacher. (Seeid. at App.
21774). After hisinitial attempt, along with verbal orders, to coerce Pethtel out of
his hiding place with flash bang grenades did not succeed, Ma comb decided,
“...50, | told the members of the team, like if you get a shot, take the shot, | mean,
were going to have to do something with thisguy.” (Id. at App. 21784). After
hearing the first shot, Malcomb anf Trader open the door and Malcomb offers
medical attention. (Seeid.). Macomb then witnesses Trader, who was
approximately six (6) inches off to his left side, take the second, fatal shot. (Seeid.
at App. 2178a). Malcomb acknowledges that Pethtel could not get out the back or
the front and was essentially trapped. (Seeid. at App. 21844). In fact, Macomb
stated, “...He'sjust crazy. So, I- |- we- we just knew like, hey, we' re gonna have to
shoot thisguy.” (Seeid. at App. 2184a). Ultimately, Malcomb never saw the
alleged knife, but rather believes Pethtel was possibly holding a blue lighter. (See
id. at App. 2182a).

Sergeant Malcomb led and controlled this entire enterprise. Those superior
in rank delegated to him virtually all of the decision-making. He gave the green
light order to fire prior to exhausting alternative means, such as use of the on scene

negotiator after Pethtel had been completely trapped. He was only afew feet away
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from Pethtel at the time of the lethal shot, after Pethtel was down, in hisfull view

and failed to give the halt or stop order. With full knowledge that Pethtel had been

down and no longer athreat, he alowed the killing and gave a sworn statement
backing up Sergeant Trader’s contested version.

1. Thedistrict court committed an error of law in granting summary
judgment regarding plaintiff’s claim of excessive forcein finding that
there was no genuine issue of material fact regarding whether
defendants were entitled to qualified immunity wherethe law was
clearly established that deadly force cannot be employed once the threat
has passed.

Accepting the lower court’s citations regarding the standards for the Fourth
Amendment and qualified immunity analyses as true and correct statements of the
law, Plaintiffs maintain that none of the Defendants are entitled to qualified
immunity under the facts of this case. As a preliminary matter, in response to
Defendants’ qualified immunity argument which necessarily involves a Fourth
Amendment analysis, Plaintiffs here incorporate by reference those arguments
found directly under Argument I, infra. as though fully set forth at length. By way
of further response, Plaintiffs argue the following.

Defendants contend that the force Defendants Malcomb, Menendez,
Mefford, Goodnight, or Simmons used against Pethtel was unquestionably

reasonable under Garner and its progeny, thus the two-part analysis ends there for

them.
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With respect to Defendant Trader, Defendants argue that even if Randi
Scott’s version of eventsis considered, an officer may be entitled to qualified
Immunity despite the dispute regarding how he perceived the facts around him.

Defendants cite to Saucier v. Katz 533 U.S. 194, 205-06 (2001), for this

proposition and appear to reiterate their argument under the previous section where

they rely on Milstead v. Kibler, 243 F.3d 157 (4™ Cir.2001)?, for the deference to be

given an officer’s split-second decision making, even if mistaken, under rapidly
evolving events.

Plaintiffs point out that although the Supreme Court in Saucier
acknowledged the deference an officer isto receive on the underlying
constitutional claim, and noted that qualified immunity can apply in the event of a
mistaken belief, the analysis remains the same as discussed above, whether or not
the mistaken belief was reasonable. See Saucier, supra, at 206. The Court made it
clear that excessive force claims, like most other Fourth Amendment issues, are
evaluated for objective reasonabl eness based upon the information the officers had
when the conduct occurred. 1d. at 207.

Therefore, for the reasons discussed above and otherwise incorporated

1 Notably, since the Court in Milstead found that no Fourth Amendment violation was shown,

it never reached the remainder of the qualified immunity analysis with respect to clearly
established rights and the contours of the same. See Milstead v. Kibler, 243 F.3d 157, 165
(4thCir.2001).
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herein, Plaintiff maintains that Sergeant Trader clearly violated Pethtel’s Fourth
Amendment rights by employing excessive force demonstrating a primafacie
congtitutional violation and/or genuine issues of material fact remain sufficient to
preclude judgment as a matter of law on the same.

The Defendnants appear to rely on the mistaken belief theory and/or the
deference afforded to split-second decision making to satisfy the same. Plaintiffs
submit that when closely scrutinized, the facts of this case do not qualify the
Defendants for the protection of qualified immunity.

Similar to the issue in Saucier, supra, the sole question remaining in this
analysis then is whether the force used, here deadly force, violated a clearly
established Fourth Amendment protection so that Defendant Trader is not entitled
to immunity. See id. And the question is what Defendant Trader reasonably
understood his powers and responsibilities to be, when he acted, under clearly
established standards. Seeid. at 207-08.

Notably, the same premise necessary to the conclusion drawn in Waterman v.
Batton, 393 F.3d 471 (4thCir.2005), that the forecasted evidence could demonstrate
the unconstitutionality of the subsequent shots, i.e., that an imminent threat of
serious physical harm to an officer is not sufficient to justify the employment of

deadly force seconds after the threat is eliminated if a reasonable officer would
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have recognized when the force was employed that the threat no longer existed, is
key to the analysis here?. The question is was this proposition clearly established
on July 14, 2004.

Therefore, it isimportant to follow the chronology and respective
dispositions of the Waterman case history. Although the Fourth Circuit decision in
this case, finding a Fourth Amendment violation yet reversing on qualified
immunity grounds, was not handed down until January 3, 2005, it is noteworthy
that the District Court of Maryland’s decision, finding a Fourth Amendment
violation and refusing to grant qualified immunity, was entered December 11,
2003.

For a constitutional right to be clearly established, “its contours must be
sufficiently clear that a reasonable official would understand that what he is doing

violates that right.” Jones v. Buchanan, 325 F.3d 520, 531 (4™ Cir.2003)(quoting

Hope v. Pelzer, 536 U.S. 730, 739, 153 L.Ed.2d 666, 122 S.Ct. 2508 (2002)).

Similar to the Fourth Amendment inquiry, the test is one of objective
reasonableness. Seeid. An officer is not entitled to qualified immunity if the state

of the law at the time of the incident gave the officer fair warning that his conduct

2 In Waterman, although the Court found a Fourth Amendment violation, it was held that this

proposition was not clearly established in the Fourth Circuit on November 28, 2000.
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was unconstitutional. Seeid. Although earlier cases involving fundamentally
similar or materially similar facts can provide especially strong support for a
conclusion that the law is clearly established, they are not necessary to such a
finding. 1d. And the Fourth Circuit has explained that even thought the facts of a
prior case may not be identical, the reasoning of that case may establish a premise
regarding an unreasonable use of force that can give an officer fair notice that his
conduct is objectively unreasonable. 1d. at 531-32. In fact, a determination that a
right is clearly established may be based on controlling authority in the jurisdiction
INn question or on a consensus of cases of persuasive authority such that a
reasonabl e officer could not have believed that his actions were lawful. Waterman
v. Batton, 393 F.3d 471, 476 (4thCir.2005)°.

In addition to the reasoning reached in Waterman v. Batton, 294 F.Supp.2d

709,731 (D.Md.2003), where although the shots fired after the threat of the
oncoming vehicle had passed were not analyzed separately, the same were
considered part of the full context of the case and otherwise lent support to the
plaintiffs’ claim that constitutional rights were violated, it is submitted that certain

other aspects were also clearly established before Sergeant Trader fired the second,

®  The Fourth Circuit noted that other circuits had decided during this period that a passing risk
to an officer does not authorize him to employ deadly force moments after he should have
recognized the passing of the risk. See Waterman, supra, at 483.
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fatal shot.

For instance, it had been clearly established for approximately fourteen years
that the use of deadly force against a suspect constitutes a seizure, and would be
analyzed under the objective reasonableness standard of the Fourth Amendment,

based upon the factors outlined in Graham v. Connor, 490 U.S. 386, 395-96 (1989).

See Waterman, 294 F.Supp.2d at 733. Thisincludes whether the suspect poses an

immediate threat to the safety of the officer or others. |d. Moreover, the Supreme
Court had clearly established that the use of deadly force to stop afleeing suspect
Is objectively reasonable only if the officer has probable cause to believe that the
suspect poses athreat of serious physical harm, either to the officer or to others.

Id.(quoting Tennessee v. Garner, 471 U.S. 1, 11 (1985)(internal quotations

omitted)). And it was clearly established law that the use of deadly force
constitutes an unmatched intrusion on a suspect’s Fourth Amendment rights and
thus would require a higher level of present threat than other police uses of force.
Id. According to the District Court, there, areasonable officer in the defendant’s
position would have known, for example, that deadly force cannot be used in all
cases to stop afleeing suspect. Id.

Finaly, it must be said that the unique facts put forward on the record cannot

reasonably support qualified immunity protections for the officers. Shooting an
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unarmed man in the head, whiled disabled and after the threat has passed, is very

close to the line that can be crossed in a homicide case. Centuries of Judeo-

Christian tradition, codified in states criminal statutes, make it clear that human life

IS not to be taken in such afashion. Although the shooter is ahighly trained,

armored and supported agent of the state, he is not exempted from the fundamental

awareness. Indeed, it isonly this awareness that separates |law enforcement from
the criminal elements they are empowered by society to control.

[11. Thedistrict court erred in dismissing claimsfor supervisory liability
under Section 1983 aswell as statetortson the basisthat the underlying
claim for excessive force had not been established.

The Supreme Court has held that a municipality may be held liable under

Section 1983 where conduct pursuant to its policy or custom causes a

constitutional violation. Monell v. Department of Social Services of the City of

New York, 436 U.S. 658, 691 (1978). A municipality may be held liable for
inadequate police training if its failure to train amounts to a deliberate indifference
to the rights of people with whom its police come in contact. “ To meet the
deliberate indifference standard, the failure to train must reflect a deliberate or

conscious choice made by the city policymakers.” Fagan v. City of Vineland, 22

F.3d 1296(3d Cir. 1994), citing City of Canton, 489 U.S. 1083 (1989). “[A]

plaintiff must also show that the city’s policy actually caused a constitutional
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injury.” Id.

At the time of the events in question, the Defendant Municipalities
maintained a policy, to delegate the primary decision-making, including the
detrmination to use lethal force by this elite unit to the team’s first sergeant, (now
lieutenant) David Malcomb. Thus, it would appear that the Defendants maintained
apolicy, custom or de-facto practice, pursuant to the actual practices evidenced
here, whereby they agreed to accept and abide by the practices of the team'’ sfirst
sergeant.

The record also shows that none of the Defendants initiated atraining
program to specifically instruct its officers on the proper procedures to identify
when a danger had passed so as to place a hold on further shooting, once the
shooting had started. As noted in the qualified immunity section, thiswas clearly
established law at thetime. But none of the officers were directly instructed
concerning it. Hence, when Sergeant Trader was confronted with this precise
situation, astestified to by the alleged hostage and forensic expert retained by the
plaintiffs, he failed to withhold the lethal shot even though the legal justification
for killing Pethel had passed.

Based upon its failure to train officers properly, areasonable jury could find

that the defendants were deliberately indifferent to the Plaintiff’s civil rights.
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Likewise, material questions of fact exist as to whether the other municipal
defendants and ranking officers are liable for the conduct of its officers, pursuant to
its policy of adhering to the decision of the first sergeant. Plaintiff notes that
municipal liability may attach even if amunicipality’s policy is constitutional,

Canton of Ohio, 489 U.S. 1083 (1989), and if its officer is not liable. Fagan v. City

of Vineland, 22 f.3d 1296 (3d Cir.1994).

Alternatively, this whole scenario may have been the outcome of the specific
decision of Sgt. Malcomb, the head of the S.R.T. team. The actions of a municipal
defacto decision-maker may independently establish liability for the municipality.

Pembaur v. City of Cincinnati, 475 U.S. 469, 89 L.Ed. 2d 452, 106 S.Ct. 1292,

1298. Here, Ma comb gave the green light order to shoot whenever a shot
presented itself. He did not qualify the order, as the law would require, to withhold
the shot once Pethtel was no longer athreat, although alive. All the ranking
officersratified the decision and conduct. However, no one was instructed to stand
down, once the immediate danger was past after the first non-lethal shot knocked
Pethtel down and off the alleged hostage.

Under these circumstances, there remain genuine issues of material fact

regarding supervisory liability questions.
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IV. Thedistrict court abused itsdiscretion in striking plaintiff’s
supplemental expert report, containing the expert’s supplemental
conclusions based on the same facts earlier reviewed, presented to the
defendants at the time of the expert’s discovery deposition, resultingin
no prejudiceto the defendants.

Defendants sought to strike portions of the anticipated testimony of
plaintiffs’ forensic expert, Larry M. DeHus, which the district court granted. More
particularly, Defendants objected to the expert’s testimony that an analysis of the
blood droppings at the scene, as depicted by the color photographs taken by the
state police support the conclusion that Pethtel was on the ground at the time of the
second shot, which proved fatal, rather than standing as suggested by the Special
Response Team testimony.

In support of their motion, the defendants argue that DeHus's initial report
failed to include the blood spatter analysis. Rather, DeHus submitted the report on
the morning of a scheduled discovery deposition. It is noted that after receipt of
the supplemental report, defendants' counsel proceeded to conduct a discovery
deposition that lasted in excess of five hours, fully and completely questioning
DeHus regarding his blood spatter conclusions.

This discovery deposition occurred on October 30, 2007. Trial on this

matter was scheduled for March 11, 2008. Defense counsel had a period of over
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four months to obtain counter expert testimony, if he so desired. It is noted,
plaintiff has waived time restrictions on this matter to avoid even the hint of
prejudice.

The Federal Rules of Civil Procedure specifically provide for such an
approach. More specifically, FRCP 26(a)(5) provides as follows:

(5 Methodsto Discover Additional Matter. Parties may obtain

discovery by one or more of the following methods. depositions upon

oral examination....

The defendants utilized, the above expressly authorized procedure to
supplement the information they requested. Thisis a perfectly acceptable means of
obtaining discovery material pretrial in order to obtain the information needed to
properly prepare adefense. At no time have the defendants articulated asingle
guestion that they have not been able to put to the expert to prepare their eventual
trial defense. Under these circumstances, the federal rules of civil procedure
specifically allow for the strengthening of expert opinions, based upon additional
analysis, when no prejudice is forthcoming to a party’s ability to fully and
completely conduct its defense.

This testimony suggests the other portion of the forensic expert’s opinion to

the effect that the trgjectory of the bullet that killed Pethtel, as described in the

autopsy report traveled a path with a significant downward trgjectory, consistent
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with him being down and at or near the position that the body is shown after the
shooting occurred. The basis of the objection is that, based upon the trajectory
alone, the expert cannot rule out the possibility that the victim was in some fashion
standing. However, when combined with the above blood spatter analysis, to the
effect that the blood droplets as they fell onto the bathroom floor created a spatter
pattern consistent with a short fal, asif the body was on the floor, rather than with
along fall, asif the body were standing up, the forensic expert does render the
opinion that Pethtel was down rather than up at the time of the final shot. In any
event, even if histestimony is limited to the trgectory analysis alone, it would
nonethel ess be probative since it supports the eyewitness testimony of the alleged
hostage, Randi Scott. It would specifically indicate that her testimony isin no
way contradicted by the forensic analysis.

Accordingly, DeHus' testimony, whether abbreviated or not, assists the trier
of fact to understand the evidence or to determine afact in issue, within the
parameters of Federal Rule of Evidence 702. More specifically:

a Randi Scott testified that Pethtel was down on the floor at the
time of the fatal shot, no longer in control of her as a potential hostage and
hence, posing no threat.

b. The troopers’ testimony that Pethtel had recovered from the first

55



Case: 08-2098 Document: 13  Date Filed: 02/24/2009  Page: 61

40 caliber shot fired point blank into his face and was standing and holding

Randi Scott as a shield while threatening her with aknife to her throat, at the

time they fired the lethal second shot, is directly contradicted by the

reasonabl e inferences drawn from the forensic expert’s testimony.

Under the circumstances, thereisno valid legal basis to exclude any portion
of the testimony of plaintiff’s forensic expert. In the absence of any unfair
prejudice to the defendants, justice would require that the jury hear and evaluate
the manner in which forensic analysis supports the eyewitness testimony of the
alleged hostage. Accordingly, the district court abused its discretion in striking the
report.

It should be noted that it would be difficult, in any event, to exclude this
testimony during the course of the anticipated dynamics at trial. Any cross
examination of the expert on the trgjectory analysis, is likely to open the door to
the supporting blood spatter evidence. Additionally, in light of the flat
contradiction asserted by the Defendants in their testimony regarding Pethtel’s
posture and location at the time of the fatal shot, there seemsto be ample

opportunity for the blood spatter evidence to be introduced by way of rebuttal.
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CONCLUSION

Appellant respectfully requests this Honorable Court to reverse and vacate

the District Court’s grant of Defendants’ Motion for Summary Judgment..

57

Respectfully submitted,

§/Peter M. Suwak

Peter M. Suwak, Esquire
Counsel for Appellant
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REQUEST FOR ORAL ARGUMENT

Appellant respectfully requests this Court to grant oral argument.

Ultimately the true nature of the legal clash, especialy the proper weight to
be given to the facts put forward by the Plaintiff-Appellant, can be clarified
through oral argument. Further, counsel has now begun a course of study at the
Lutheran Seminary at Gettysburg, Pennsylvania, rendering the journey to

Richmond, Virginia, less onerous.

Respectfully submitted,

s/Peter M. Suwak

Peter M. Suwak, Esquire
Counsel for Appellant
Pete’s Surplus Building
PO. Box 1

Washington PA 15301
(724) 228-4885
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